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FOREWORD

The First Mediterranean International Conference on Social Sciences by the University of
Donja Gorica (UDG) with the theme of “Mediterranean Economy, Culture, Architecture and
Security” organized jointly by University of Donja Gorica, Bandirma 17 Eylul University,
Mustafa Kemal University, Istanbul Zaim University and International University of Sarajevo
held in May 19-22, 2017 in Podgorica, Montenegro.

The conference aimed at bringing together international scholars and researchers in the
areas of economics, finance, business studies, international relations, law, sociology, psychology,
tourism, architecture, political science and other social sciences, in order to offer a forum for
dialogue and exchange of recent research findings and ideas related to the challenges faced by
Balkan and Mediterranean countries in the time global security crisis. The Scientific and
Organizing Committees are formed from different universities worldwide. Also, a distinguished
keynote speaker, Mr. Mehmet Niyazi Tanilir who is a former Turkish ambassador to
Montenegro, gave the keynote speech in the conference. We received a large number of
applications that has given us the opportunity to choose the best ones to reach the higher
scientific level.

All the papers in this volume were reviewed by two referees from the scientific
committee to assure academic excellency. I would like to thank all contributing authors for their
dedication and hard work.

I would like to thank to all participants for their enthusiasm to contribute to this project
and their willingness both to keep to tight deadlines and to accept editorial recommendations; to
all the Scientific and Organizing Committee members, for their patience, support and tolerance.
Special thanks are for the keynote speaker and also for the rectors of our partner universities for
their enormous and valuable support. We have been fortunate to have the support of the excellent
scholars and authors. We hope to see you in our next conference.

Sincerely Yours,

Prof. Dr. Veselin Vukotic, Rector
University of Donja Gorica
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Reassessing the Purchasing Power Parity Hypothesis for Small
Central and Eastern European Economies: Nonlinear Approach

Dr. Jani Bekd, University of Maribor

jani.beko@uni-mb.si

Dr. Alenka Kavkler, University of Maribor

alenka.kavkler@uni-mb.si

ABSTRACT

In this paper we test the Purchasing Power Parity (PPP) theory for a set of ten Central Eastern European economies
covering the period from January 2001 to December 2016. To avoid the weak performance of linear specifications
in testing the behaviour of exchange rates, we employ a nonlinear unit root test based on the exponential smooth
transition autoregressive model. The results of unit root tests for the real exchange rate series indicate that PPP is not
valid for the selected group of countries. Obviously further empirical work is required in order to pinpoint the
factors that cause the violation of the PPP concept in Central Eastern European economies.

Keywords: Purchasing Power Parity, Nonlinear Unit Root Test, CEE Countries.

INTRODUCTION

An integral part of international macroeconomics is the theory of Purchasing Power Parity (PPP).
In a nutshell, the PPP implies that the development of exchange rates is dictated by differences between
domestic and foreign prices and therefore when using the same currency the countries’ price levels should
equalize over time. There exists a great amount of literature focusing on empirical evaluation of the PPP
proposition. Researhers employ advanced and more or less innovative empirical procedures, try to extend
the size of data samples, to gain support for PPP they frequently concentrate on homogenous groups of
countries. Despite of using various estimation approaches, the evidence on PPP remains mixed for
European economies (see, for example, Christidou and Panagiotidis, 2010; Huang and Yang, 2015;
Bahmani-Oskooee et al., 2015; Jiang et al., 2016).

The aim of this paper is to deepen the empirical debate about the PPP concept in two ways. First,
we consider a situation of nonlinear reversion of real exchange rates towards their long-run equilibrium
values and therefore utilize the Kapetanios et al. (2003) (KSS hereafter) nonlinear unit root test. As it has
been pointed out, for example, by Taylor (2006), the nonlinear dynamics of exchange rates can be driven
by a variety of factors, notably, expectations about the appropriate exchange rate adjustment may trigger
heterogeneous interactions of traders in the market, under fundamental exchange rate misalignments
monetary policy interventions can have substantial coordination effects on the main traders. In addition,
transaction costs, high trade costs and various trade barriers can also be an important source of exchange
rate nonlinearity.

Second, we test the PPP theory on a set real exchange rates of the following Central Eastern
European (CEE) economics: Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Romania, Slovakia and Slovenia. The aforementioned countries have even from the PPP hypothesis
perspective some interesting characteristics. Virtually by all standards they all belong to the group of
small economies. Starting in the beginning of the 1990s, all ten countries have trasformed their economic
systems into market-based economies. As small and open economies, the foreign trade flows of these
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countries are concentrated on the EU market. And finally, half of the economies in our sample are already
members of the Euro Area.

The paper is divided into following four sections. After the introduction, section 2 contains a brief
description of the econometric methodology applied in the study. The characteristics of data and the
empirical results are summarized in section 3. Section 4 concludes the paper.

DESCRIPTION OF THE METHODOLOGY

Kapetanios et al. (2003), also outlined in Beké et al. (2012) and in Kavkler et al. (2016),
developed a test for the null hypothesis of unit root against the alternative hypothesis of a nonlinear
stationary smooth transition autoregressive (STAR) model. The researchers attempted to distinguish
between the nonstationary linear processes and the stationary nonlinear ones. The motivation for the
development of the new test lies in the persistent failure of the standard ADF test to reject the null of a
unit root. Consequently, two alternative frameworks for unit root testing were proposed in recent years.
The first approach utilizes panel tests and their higher power in comparison to standard unit root tests.
The second approach incorporates stationary models other than the simple AR or ARMA under the
alternative hypothesis, including nonlinear transition dynamics. Kapetanios et al. (2003) extended the last
framework by analyzing a particular kind of nonlinear dynamics, namely exponential smooth transition
autoregressive (ESTAR) models. The smooth transition autoregressive (STAR) model of order 1 is given
by the equation

Yi zﬁyt—l +ﬁ*yt71G(77C; yt—d)+gt' t=12,....T, d >1, (1)

where S and " are unknown parameters and &, 1s a sequence of independent identically distributed
errors. Initially, Yy, is assumed to be a zero-mean process, but the framework can easily be extended to

include more general processes with non-zero mean and time trend. G represents a continuous transition
function bounded between 0 and 1. The slope parameter y is an indicator of the speed of transition

between 0 and 1, whereas the threshold parameter C points to where the transition takes place. y.q is the
transition variable and stands for the variable y lagged d times. The most popular functional forms are the
Logistic Smooth Transition Autoregressive (LSTAR) form with logistic transition function and ESTAR
with exponential transition function. The LSTAR transition function is monotonously increasing, while
ESTAR is U-shaped around c and thus enables reswitching. The ESTAR functional form can be defined
as

G(J/’C; yt—d) :1_eXp<_7(yt—d _C)Z) 2

Kapetanios et al. (2003) applied the ESTAR transition function with ¢ equal to zero. By
substituting G in equation (1) with the ESTAR transition function from equation (2), we obtain the
ESTAR model

Yi =wt—1+ﬂ*yt—l[l_exp(_7/'yt2—d )]+3t- (3)

The null hypothesis of unit root implies =1 and y =0, since G(0;y, ,) =0. Model (3)
postulates the nonstationary linear First-Order Autoregressive (AR(1)) model

Yo = m/t—l + & 4

under the null hypothesis and a stationary model (with » > 0)

12



Vo =B+ B GGy )V +&, 0<GHY, ) <1 (5)

under the alternative. When Yy, , is close to zero, model (5) resembles a unit root process, since
G(y;0) =0. For large values of Yy, ,, on the other hand, we obtain an approximation of the linear AR(1)
with the root equal to B+ £ . We assume that —1< B+ <1 (i.e. —2< 8 <0), as this condition
implies stable roots and a stationary AR(1) model.

The null hypothesis H, : 7 = 0 needs to be tested against the alternative H, :» >0. S~ is not

identified under the null, and testing such a hypothesis is not feasible. To overcome this problem,
Kapetanios et al. (2003) used the Taylor series approximation, as interpreted by Granger and Terasvirta
(1993). In the first step, the authors assumed d = 1 (which can be done without loss of generality) and
respecified the ESTAR model (3) as

Ayt = ﬂ*ytfl[l_eXp (_ v ytzfd )]+ & (6)

After replacing the right-hand side expression with its first-order Taylor approximation, one
obtains the following auxiliary regression:

Ay, = dyS_, +error. (7)

Using the t-statistic approach, the Nonlinear Augmented Dickey-Fuller (NLADF) statistic is
defined as

NLADF = % 8)
O

where & denotes the Ordinary Least Squares (OLS) estimate from auxiliary regression (7) and o ; its

standard error.

In a more general framework, when the errors of model (6) are serially correlated, the equation is
augmented with lagged differences of the process y;:

p
AY, :Z'BJAyt—j +ﬂ*yt—1[1_eXp(_7'yt2—d)+gtv 9)
=1

as first proposed by Dickey and Fuller in the derivation of the ADF test. The number of lags (p) is defined
as the minimal number that removes residual autocorrelation. Auxiliary regression augmented with p
lagged differences can be given as

p
Ay, =D BiAy,_; + g, +error (10)
j=1

The NLADF test statistic is calculated from equation (8), as before. Kapetanios et al. (2003)
derived the limiting nonstandard distribution of the NLADF statistic that involves Brownian motion.

EMPLOYED DATA AND EMPIRICAL RESULTS

Our investigated sample consisted of the following small Central Eastern European economies:
Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Romania, Slovakia and Slovenia.
13



The monthly averages of nominal exchange rates and consumer price indices were obtained from the
European Central Bank and from Eurostat. The Euro-based real exchange rates covered the period from
January 2001 to December 2016. For all countries in the sample, the consumer price indices referred to
year 2015. The dynamics of real exchange rates of individual countries is presented in Figure 1.

Figure 1: The real exchange rates of 10 small CEE countries
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The results of standard ADF test and the KSS test for models with constant and for models with

constant and time trend are summarized in Table 1.
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Table 1: Results of unit root test for selected CEE countries

Intercept Intercept and time trend
Trend | No. of No. of

Country | p-value lags KSS ADF lags KSS ADF
Bulgaria | 0.0000 0 -2.0897 -2.0508 0 0.1346 0.2034

Croatia 0.0000 8 -2.2111 -1.7248 8 -1.4762 -0.9291

Czech 1 -2.3079 -1.9591 1 -2.2793 -1.5663
Republic | 0.0000

Estonia 0.0000 0 -1.2575 -0.9274 0 -1.1937 -0.8282
Hungary 0.0000 0 -2.9487** -3.1925** 8 -2.7876 -2.5693

Latvia 0.0000 0 -0.9438 -0.5744 0 -2.0477 -1.2401
Lithuania | 0.0000 0 -2.1544 -1.3578 0 -2.8812 -1.2246
Romania | 0.0000 1 -1.9041 -1.8394 1 -1.9638 -1.7229
Slovakia | 0.0000 0 -2.9912** -2.8142* 0 -0.5610 -0.4046
Slovenia | 0.0000 0 -3.2209** -2.0499 0 -2.2474 -2.0126

Notes: The number of lags in the auxiliary regression is defined as the minimal number that removes residual autocorrelation.
The 1%, 5% and 10% asymptotic critical values for ADF with intercept are -3.46, -2.88 and -2.57, respectively. The 1%, 5% and
10% asymptotic critical values for ADF with intercept and trend are -4.01, -3.43 and -3.14, respectively. The 1%, 5% and 10%
asymptotic critical values for KSS with intercept are -3.48, -2.93 and -2.66, respectively. The 1%, 5% and 10% asymptotic
critical values for KSS with intercept and trend are -3.93, -3.40 and -3.13, respectively. The critical values for KSS are taken
from Kapetanios et al. (2003).

***x ** and * statistically significant at the 1%, 5% and 10% levels, respectively.

Estimates from the standard ADF unit root test at the 5 % significance level suggest that we can
reject the null hypothesis of nonstationarity of real exchange rate only for Hungary in case of the model
without trend. When we run the KSS test, the nonstationarity hypothesis of real exchange rates is rejected
in case of Hungary, Slovakia and Slovenia, again for models without trends. When the trend component is
examined within the KSS framework, the stationary properties of bilateral real exchange rates of small
CEE economies could not be confirmed for none of the countries in the sample. Since the trend element is
statistically significant at the 5 % level in all cases, we have to reject the PPP hypothesis for all countries
in our sample.

CONCLUSION

In this study we evaluated the PPP hypothesis by testing the stationarity properties of Euro-based
real exchange rates for 10 small Central Eastern European economies. The empirical results clearly
suggest that even after taking into account the nonlinear reversion of real exchange rates of selected CEE
countries we were not able to confirm the validity of PPP. Obviously further empirical work is required in
order to pinpoint the factors that cause the violation of the PPP concept in Central Eastern European
economies. Scrutinizing the role of adjustment mechanisms after the outbreak of economic crisis in
European countries and to address the importance of price divergences within the Euro Area would be a
promising starting point.
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ABSTRACT

Turkey with an official unemployment rate of 10.8% has a higher level of unemployment than most OECD
countries. Tourism is a high labour-intensive industry, it has the potential to help reduce the relatively high
unemployment in Turkey. Although Turkish tourism industry has shown an outstanding growth over the past forty
years the trend appears to be ending as the growth rates for both the numbers of tourists and the revenues earned
appear to be on decline. Based on the recent developments Turkish tourism is in need of developing new tourism
products and destinations. This conceptual paper explains the potential of nature tourism for Turkey from a new
product and destination development perspective.

Keywords: Turkish tourism, Destination development, Destination branding, Nature tourism, Turkey.

INTRODUCTION

Turkish tourism has experienced outstanding levels of growth over the past forty years not only in
terms of the numbers of visitors but also in terms of the revenues earned. For example, tourism revenues
in Turkey increased from $ 1 billion 1985 to $ 18.2 billion in 2005, and $ 31.5 billion in 2015. On the
other hand, the number of international tourists visiting Turkey increased from two million in 1985 to
21.1 million in 2005, and 36.2 million in 2015 (TURSAB, 2016). The contribution of tourism revenues to
Turkey’s gross national product (GNP) rose from 2.8 to 6.2 between the years 1985 and 2015 (TURSAB,
2016).

As tourism is a high labour-intensive industry, it has the potential to help reduce the relatively
high unemployment in Turkey (Koc, 2005 and 2007). Turkey with an official unemployment rate of
10.8% has a higher level of unemployment than most OECD countries (OECD, 2017).

Moreover, tourism can also support the diversification of the economy and lessen regional
imbalances (Koc, 2003 and 2007). Turkey, as a developing country, has stark differences and imbalances
across its regions. For instance, the real GDP per capita in Kocaeli (the most affluent city in Turkey) is
about fourteen times higher than that of Hakkari (the poorest city in Turkey) (Deichman et al., 2003).

Another important feature of tourism industry is its multiplier effect, i.e. the total amount of
income which any particular amount of spending in one industry (e.g. tourism) will generate in an
economy (Fletcher, 1995). The multiplier league table calculated by Fletcher (1995) showed that Turkish
tourism had the highest multiplier value (1.96) in the world, to be followed by the United Kingdom, the
Republic of Ireland and Egypt, with values 1.73, 1.72 and 1.23, respectively.
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PROBLEMS AND THREATS

In spite of the above positive picture of Turkish tourism is highly susceptible as it has to face a
number of threats due to various deep-routed weaknesses. Primarily, Turkish tourism appears to depend
on one single tourism product, i.e. sun and sea tourism. Almost 70% of all foreign tourists visit Turkey
for sun and sea holidays in summer (Koc, 2005; Ozturk and van Niekerk, 2014). This high level of
seasonality coupled with the trend to move away from General Interest Tourism (GIT) (e.g. sun and sea
tourism) to Special Interest Tourism (SIT) (e.g. eco-tourism, golf tourism, adventure tourism etc.) poses a
significant threat for Turkish tourism industry. Many researchers (Krippendorf, 1987; Culligan,
1992;Nadal et. al., 2004;Koc, 2005; Boukas and Ziakas, 2016) pointed out to the shift from GIT to SIT.

According to World Economic Forum’s (WEF) Global Travel and Tourism Competitiveness
Index Report (2015) Turkish tourism industry was the 44™ country among 141 countries. The present
ranking of Turkish tourism shows a significant decrease in Turkey’s level of competitiveness over the
past decade (Koc, 2005; Ozturk and van Niekerk, 2014). Over the past few decades Turkish tourism
secured a place to be among the top ten tourism performers in the world both in terms of the numbers of
tourists and in terms of the revenues earned. However, currently Turkish tourism industry is in the top ten
list only in terms of the numbers of visitors. This means that per capita tourist spending is in decline and
Turkey is unable to attract tourists with higher spending budgets (Koc, 2005). While Turkey earns circa $
800 per tourist, countries or destinations like Australia, the US, Hong Kong, Germany and the UK earn
circa $ 5131, $ 1350, $ 1253 and $ 1241 respectively (WTO -World Tourism Organization, 2015).
Moreover, the average length of stay for visitors in Turkey is comparably low, pointing out to an
inefficiency and ineffectiveness in terms of product and destination development in Turkish tourism
(Koc, 2005;0zturk and van Niekerk, 2014).

Based on the above picture, it could be argued that the development of new tourism products and
destinations for Turkish tourism is highly crucial. This study explores the potential of nature tourism as a
new product and destination development opportunity to overcome some of the problems experienced by
Turkish tourism industry.

NATURE TOURISM

Nature-based tourism could be defined as tourism “primarily concerned with the direct enjoyment
of some relatively undisturbed phenomenon of nature” (Valentine, 1992:108). Nature-based tourism is
often used to express sustainable, green, eco, alternative and responsible tourism (Weiler and Hall, 1992;
Weaver et al., 1998; Sdrensson and von Friedrichs, 2013).

According to Bell et al. (2007) nature tourism has a wide variety of benefits rangig from revenue
generation to environmental education and from regeneration of local economies to biodiversity
maintenance and improvement. Though, percentage wise nature-based tourism generates 7% of tourism
expenditure (Deng et al., 2002), its growth rate over the past decades has been three times faster than the
overall tourism industry (IES, 2005/2006). Over the past decades nature tourism has had a remarkable
annual growth rate of 10-30% (Higginbottom, 2004). It is estimated that in future the growth rate of
nature tourism will be as much as six times larger than the overall tourism market (WTO, 2006). It is
estimated that the market for nature tourism will continue to grow as fast as six times compared with the
rate of overall tourism (Newsome et al., 2002; WTO, 2006). According to Stueve et al. (2002) natural
areas, and their closely associated local cultures, and the various related tourist, recreational and leisure
activities, can contribute as much as about half the total economic activity attributable to the travel and
tourism sector.
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Moreover, data show that a nature-tourist’s contribution is significantly higher than that of a mass
tourist (Vespestad and Mehmetoglu, 2010; Curtin, 2013). For instance, an average international tourist to
Costa Rica spent $944 in 2010, while a tourist in France spent $666 per visit. Hence, Costa Rica, a
principally nature tourism destination, earned 42% more revenue per tourist than did France, a mass
market tourism destination (Blanke and Chiasa, 2011).

NATURE TOURISM FOR TURKEY

The above explanations regarding the current situation of Turkish tourism show that new product
and destination development based on nature tourism could alleviate some of the inherent weaknesses of
Turkish tourism and solve some of the problems experienced. Hence, based on this stance, some of the
key strengths of Turkey in terms of its nature tourism potential are provided in this section. It should be
borne in mind that it is not possible to provide a detailed profile of the potential Turkish nature tourism in
terms of new products and destinations.

Turkey with a landmass of 783,562 square kilometres is situated in Asia Minor (97%) and the
Balkans (Europe) (3%). Turkey has the second greatest landmass in Europe after Russia. Due to its
comparatively extensive landmass and natural characteristics, Turkey offers many opportunities for
nature tourism. For instance, Turkey’s forest area of 216,781 square kilometres is larger than the total
forest area of Germany, the UK, Switzerland and Austria collectively. Among these countries Germany
attracted 79.7 million tourists in 2015 (WTO, 2016). According to German National Tourist Board
figures 59% of tourists visiting Germany stated that German countryside was one of the primary motives
that made them visit Germany (German National Tourist Board, 2012). It is also important to see that
visitors’ average length of stay in Germany was about 5.5 days in 2015.

Davis et al. (1988) calculated that nearly one third of Turkish plant species (30,6%) is endemic to
Turkey and the nearby Aegean Islands. In Europe, for instance for Austria the respective value is a mere
1,56% and for the British Isles it is still lower. While the number of endemic plant species is 2750 in the
whole European continent, the endemic plant species in Turkey is 3000 (Davis et al., 1988). Turkey’s
high level of plant biodiversity is due to relatively high proportion of endemics in combination with a
high degree of climatic and edaphic variety. Studies show that nature tourists are interested in learning
about the environment and attach significance to biodiversity and climatic and edaphic variety (Fennel,
2008; Kerstetter et al., 2004 Kruger and Saayman, 2014).

The genetic biodiversity in Turkey is due to the fact that Turkey lies at the intersection of the
Mediterranean and Near Eastern gene centres. The Mediterranean and Near Eastern regions are the two
regions believed to have a primary role in the emergence of cereals and horticultural crops. These centres
offer significant genetic resources for the future sustainability of many plant species cultivated around the
world. In terms of animal genetic resources, many domestic animal species have been originally bred in
Anatolia (Asia Minor) and spread from here to other regions of the world (Kutbay and Kiling, 1995).

The figures relating to animal species show the rich habitat diversity of too. While the number of
animal species in the whole of Europe is around 60,000, in Turkey there are over 80,000 animal species,
reaching 100,000 when sub-species included (Ozel, 2010). Kuscenneti National Park, in Balikesir, alone
is home to about 300 varieties of birds. Turkey is also home to certain species of animals such as the
CarettaCaretta and green sea turtle, two rare species of the total of seven sea turtle species in the world.
More than half of the population of green sea turtles nest in Turkey (S6nmez and Ozdilek, 2011). Some of
the endangered and near extinct species such as the Persian (Caucasian) leopard is still found in the
eastern regions of Turkey.
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Turkey has many natural beauties such as the Mount Ararat (5137 meters high) which is believed
to be the landing place of Noah's Ark, according to the biblical story and the Lake Van, the largest
alkaline and endorheic lake in the world (Tomonogaet.al, 2007). The Salt Lake located in central Anatolia
with an area of 1665 square kilometres has a unique ecosystem with its natural attractive environments
and habitats (Dengiz and Baskan, 2009). There are more than fifteen large lakes (with over 50 square
kilometres surface area) in Turkey and Turkey ranks the first in Europe with its 1,500 thermal springs.

There are about ten long rivers (about 500 kilometres in length) in Turkey. Turkey with hundreds
of rivers offers many opportunities for rafting too. With a length of 169 kilometres, the river Coruh is
especially suitable for beginner rafters and first time rafters (Turksoy and Yurik, 2008). The rivers of
Tigris and Euphrates, the two defining rivers of Mesopotamian civilizations, originate in Eastern Turkey.
These civilizations are important as studies show that nature tourists are not only interested in nature but
also in rich cultural and historical experience (Texas Parks and Wildlife Department, 2015).

CONCLUSION

Based on the above it could be argued that Turkey has a strong new product and destination
development potential in terms of nature tourism. However, the above explanations provides evidence on
only one element of a destination, i.e. attractions (Buhalis, 2000). The determination of the requirements
and expectations of decision makers is a key issue in developing appropriate product or service packages
for the target market (Koc, 2009). To develop a strong tourism products and destination brands,
attractions need to be supported by other destination elements such as the following (Buhalis, 2000):

- Accessibility (entire transportation system comprising of routes, terminals and vehicles)

- Amenities (accommodation and catering facilities, retailing, other tourist services)

- Available packages (pre-arranged packages by intermediaries and principals)

- Activities (all activities available at the destination and what consumers will do during their visit)

- Ancillary services (services used by tourists such as banks, telecommunications, post, newsagents,
hospitals, etc.)

Otherwise, Turkey will not be able to achieve its potential and compete in the tourism market.
This is the case of Turkish cultural and historical tourism market where Turkey is extremely rich in terms
of its cultural and historical attractions but unable to reap the benefits which may ensue from strong
destination products. Whether they be natural or historical, attractions need to be supported by, amenities,
available packages, activities and ancillary services to develop stronger destination brands.
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ABSTRACT

Job crafting is proactive work behavior that involves employee’s modifying of his/her job in order to reach a better
fit between oneself and the job. It is well-known that employees involved in crafting their jobs are more engaged in
achieving their work goals. For older workers, job crafting could be considered as a mean to adapt jobs to their
changing needs, and for younger workers as a socialization in their work environment. The aim of this research was
to explore the relation between job crafting and work engagement among younger employees, in the early stages of
their careers, and among older employees, in the later stages of their careers. Also, we tested the differences in job
crafting and work engagement between younger and older employees. The study is a part of a larger on-going
attitudes survey of employees from different Serbian companies. The sample was composed of 191 employees from
different work sectors. Based on the Serbian national career and employment documents, younger employees were
aged 29 years and younger. Older employees were aged 55 years and older. Job crafting was measured by Job
Crafting Scale (Tims, Bakker & Derks) and work engagement was measured by the Utrecht Work Engagement
Scale (Schaufeli & Bakker). The correlation between the job crafting and work engagement among younger
employees was significant and strong (r =.606, p =.000) and among older employees it was significant and
moderate (r = .483, p =.000). The comparison between younger and older workers regarding engagement showed
that older workers were more engaged than younger workers (F(1,187) = 13.65, p =.000), but there was no
significant difference in crafting between the younger and older employees (F(1,184) =3.75, p=.054). The
difference between the younger and the older workers could be interpreted in the context of the socialization
processes and the level of professional embedment. There is a need to further examine the qualitative differences in
the job crafting and engagement behaviors between the younger and older employees.

Keywords: Job Crafting, Work Engagement, Younger Employees, Older Employees.

INTRODUCTION

In order to survive and thrive, contemporary work needs positive organizational approach.
Positive psychology focuses on inner determinants of happiness, as well as environmental factors, such as
organization and society, as important for employees’ wellbeing and happiness (Diener, 2000; Petrovic,
Vukelic & Cizmic, 2015). Positive organizational psychology insists on moving away from the
widespread focus on weaknesses and negative work-related outcomes towards human strengths, optimal
functioning and positive outcomes (Schaufeli & Bakker, 2004; Seligman & Csikszentmihalyi, 2000).

Positive Organizational Scholarship (POS) is exploring organizational behavior from the
flourishing perspective. It is interested in conditions and processes, attributes, practices, positive
outcomes, and changes that promote flourishing in organizational contexts at the individual, group and
organizational levels (Cameron, 2014; Cameron & McNaughtan, 2014; Dutton, Glynn, & Spreitzer,
2008). As outlined by Dutton and colleagues, POS perceives organizational aspects of flourishing as its
central concept, and it deals with conditions, sources and explanatory dynamics of flourishing.
Summarizing POS and positive organizational change research findings, Cameron and McNaughtan
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(2014) suggest that giving primacy to positive over negative factors, gives better grounds for individual
and organizational flourishing. In this wider POS context, current paper deals with two positive concepts:
work engagement and job crafting.

Jobs often do not match the employees’ capacities, talents, preferences, needs or wants. Job
crafting is proactive work behavior that involves employees’ self-initiated modifying of certain aspects of
their job within the existing boundaries of the job in order to reach a better fit between oneself and the job
(Tims, Bakker, & Derks, 2012). Analyzing person—environment fit, Kulik, Oldham and Hackman (1987)
introduced the idea of employees redesigning their jobs on their own initiative, which was later
conceptualized as job crafting, i.e. employee originated redesigning, shaping, molding and redefining of
the job with or without the involvement of the management (Tims at al., 2012; Wrzesniewski & Dutton,
2001).

It is important to note that job crafting is the form of job intervention that is initiated and
performed by an employee in order to align certain aspects of his/her job with personal needs. According
to Wrzesniewski and Dutton (2001), active job crafting may have three forms: 1. changing task related
aspects of the job (amount and content of the tasks); 2. modifying the amount and intensity of contacts at
work, and 3. altering the meaning of the work. By improving person-job fit and motivation, job crafting
leads to better organizational effectiveness.

Bakker and colleagues (Tims et al., 2012) define job crafting as activities initiated by employees
that lead to balancing job demands and job resources with employees’ needs. Their conceptualization of
job crafting is founded in the Job Demands—Resources (JD-R) model (Bakker & Demerouti, 2007;
Demerouti, Bakker, Nachreiner, & Schaufeli, 2001). The JD-R model proposes that every job has
specific Demands (physical, psychological, social, or organizational aspects of the job that require
cognitive and emotional effort or skills which are associated with certain physiological or psychological
costs), and Resources (physical, psychological, social, or organizational aspects of the job that are
functional in achieving work goals and/or reduce job demands and/or stimulate personal growth, learning,
and development). When there are high job demands, job resources play a motivational role. Employees
that were engaged in job crafting increased their job resources that led to optimizing their own well-being
(Tims, Bakker, & Derks, 2013). Embedded in the JD-R model, job crafting is described along three
dimensions: 1. increasing job resources; 2. increasing challenging job demands, and 3. decreasing
hindering job demands.

Work engagement is an important building block of JD-R model (Schaufeli & Bakker, 2004).
Based on a widely cited work of Schaufeli, Bakker and colleagues, job engagement is defined as a
“positive, fulfilling, work-related state of mind that is characterized by vigor, dedication, and absorption”
(Schaufeli, Salanova, Gonzalez-Roma, & Bakker, 2002: p. 74). Vigor represents high levels of energy,
willingness to devote effort in work and mental resilience (Bakker, 2011). Dedication stands for
employees’ strong involvement, enthusiasm and sense of significance and meaning of work. Absorption
reflects pervasive and persistent state of mind characterized by full and effortless concentration in work,
focused attention, and enjoyment in being engrossed in work. Work engagement is facilitated by both job
resources (such as social support at work, performance feedback, skill variety, autonomy, and learning
opportunities) and personal resources, such as positive self-evaluations.

Researchers found that engaged employees are highly energetic, they enjoy working but also
enjoy other activities that are not work-related, they create positive feedback for themselves, and they
perceive exhaustion after work as a rather pleasant state associated with positive accomplishments
(Bakker, Albrecht, & Leiter, 2011). In relation to job crafting, Bakker and colleagues proposed that
engaged employees are better in conserving their own engagement through the process of job crafting.
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It is well-known that employees involved in crafting their jobs are more engaged in achieving
their work goals. For older workers, job crafting could be considered as a mean to adapt jobs to their
changing needs, and for younger workers as a socialization in their work environment. The aim of this
research was to explore the relation between job crafting and work engagement among younger
employees in the early stages of their careers and among older employees in the later stages of their
careers. Also, we tested the differences in job crafting and work engagement between younger and older
employees.

METHOD
Sample and procedure

The study is a part of a larger on-going survey of employees from different organizations in
Serbia. The sample was composed of 191 employees from different work sectors. Based on the Serbian
national career and employment documents, younger employees were aged 29 years and less (age range
was 21-29). Older employees were aged 55 years and older (age range 55-73). In the age group of 29
years and younger, there were 70% of the participants, while 30% were 55 years and older. There were
52% of women and 48% of men. More than a third (38%) had middle education, 12% had two-year
higher education degree, 44% had university diploma, and 6% had postgraduate diploma.

Even though the distribution of employees throughout different sectors was relatively equitable,
the two thirds of younger participants worked within the private sector (66%), while majority of older
employees (62%) worked within the public sector. However, these inequalities reflect the actual tendency
in Serbia to find younger workers more easily within the private sector whereas it is easier to find older
workers within the public sector.

Variables and instruments

The questionnaire used in this study included measures of job crafting, work engagement,
questions about demographic variables and measures of other constructs that are out of the focus of this
paper. Job crafting was measured by Job Crafting Scale, JCS (Tims et al., 2012). Job Crafting Scale was
adapted for use in Serbian. There are 21 items that are rated on a six-point frequency scale, from 1
(never), to 6 (frequently). The scale measures all three aspects of job crafting: increasing structural job
resources, increasing challenging job demands, and decreasing hindering job demands. For the present
paper we used only the overall measure of job crafting. Cronbach’s alpha for the entire 21 item scale was
0.80.

Work engagement was measured by the Utrecht Work Engagement Scale — UWES (Schaufeli &
Bakker, 2003). The UWES has two forms — longer and shorter. In some previous research in Serbia the
shorter form of the UWES was used, and it showed solid psychometric characteristics (Mladenovic &
Petrovic, 2015). In this research, we have used longer version that has 17 items that were previously
adapted for use in Serbian. Both longer and shorter versions of UWES cover three dimensions of
engagement: vigor, dedication and support. All the items from the UWES are rated on a seven-point
frequency scale, from O (never), to 6 (always). For the present paper we used only the overall measure of
work engagement. Cronbach’s alpha for the entire 17 items scale was 0.93.

RESULTS

The means and the standard deviations for work engagement and job crafting both for the age group 29
and lower and 55 and higher are presented in the Table 1. The comparison between younger and older
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workers regarding engagement showed that older workers were more engaged than younger workers
(F(1,187) = 13.65, p =.000), though with a weak effect size (partial eta squared .068). There was no
significant difference in crafting between younger and older workers (F(1,184) = 3.75, p = .054).

Table 1: Work engagement and job crafting:Means and standard deviations in two age groups

M sD

Engadement Age 29 and lower 66.32 16.80
gag Age 55 and higher ~ 76.09 16.07
Craftin Age 29 and lower 73.14 10.21
9 Age55andhigher  69.98 9.70

As there was a significant difference in distribution of these two age groups in state and private
organizations with a larger number of younger employees working in private organizations
(F(1,178) = 7.51, p =.007, partial eta-squared .040), we checked if there were differences in crafting in
state vs. private organizations. Younger state employees were crafting their jobs significantly more than
older state employees (F(1,70) =6.30, p=.014, partial eta-squared .083), whereas there was no
significant difference in younger and older employees’ crafting behaviors in private organizations
(F(1,101) = 1.31, p = .256).

The correlation between job crafting and engagement among younger employees was significant
and strong (r=.606, p =.000) and in the group of older employees it was significant and moderate
(r =.480, p =.000).

DISCUSSION

Older employees are more engaged in their work. There is no difference in younger and older
employees’ job crafting. However, younger state employees are somewhat more active in changing and
adjusting their work behaviors with their own motives, needs, preferences, skills and competences. The
difference between the younger and the older workers in response towards their work situation could be
interpreted in the context of socialization processes and the level of professional embedment.

Older employees expressed stronger engagement in their work, regardless of the ownership of the
organization. Strong correlation between crafting and engagement confirms the motivational force of
engagement. This finding is in line with Bakker and colleagues’ finding about the role of job crafting in
conserving employees’ engagement (Bakker et al., 2011). Future research should explore younger and
older employees’ perception of challenging aspects of their jobs.

It could be concluded that private companies equally “give space” both for younger and older
employees’ job crafting behaviors. Private employers are “more beneficial” for older employees’
engagement and crafting than the state as employer. It is interesting that younger state employees
expressed more job crafting than older. Younger employees can easily be related with the concept of
flexible workers (Dex & Scheibl, 2001; Petrovic et al., 2015). As the younger subsample clearly belongs
to generation Y (or millennials), another possible explanation stems from generational differences. But
the question still remains — what makes younger employees craft their jobs more than older colleagues in
state but not in private organizations? We should probably search for explanations among organizational
values, rules, regulations, supervision, control and/or demands for efficiency and productivity and the
way they are perceived by younger and older state and private employees.
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Presented findings are inspiring for future studies on JD-R model and job crafting and work
engagement as its important building blocks. This research adds to and supports further development of
positive organizational psychology around job crafting and work engagement as employees’ strengths and
personal initiatives towards developing optimal work environments, securing conditions for optimal
functioning and positive outcomes (Schaufeli & Bakker, 2004). Presented findings confirm that crafting
and engagement related interventions have the potential to bring about a positive change in the
organizational context. For thinking about practical implications and organizational interventions it is
important to keep in mind employees’ personal initiative as the central characteristic of job crafting (Tims
et al., 2013). Organizational interventions should be built around stimulating employees to take initiative
and creating different opportunities for employees to craft their jobs, or, to be job crafters, as
Wrzesniewski and Dutton construed employees (2001).

Cross-sectional nature of the research design is the strongest limitation of the presented research.
Isolated analysis of job crafting and work engagement without wider exploration of job demands and job
resources was useful by putting relationship among these constructs under the close focus, but leaving
other elements of the JD-R model aside could also be perceived as a limitation of the present study.
Structure of the sample of respondents could also be regarded as a limitation of the presented analyses.
Future research should find ways to overcome issues related with the composition of the sample.

Future research could also benefit from the mixed method research design. There is a need to
further examine the qualitative differences in the perception of job crafting behaviors between the
younger and older employees in its role in flourishing at work (Cameron, 2014; Cameron & McNaughtan,
2014; Dutton et al., 2008). An important research question could be developed around intergenerational
differences on one side, and work experience, on the other (Cizmic & Petrovic, 2015). Knowledge of the
work, work and life experience should be explored as the sources of different perception of job crafting
behaviors and actual crafting behaviors in groups of younger and older state employees. On the other
side, intergenerational differences as expressed in work-related values and attitudes should also be
explored as potential sources of different crafting behaviors in groups of millennials and older employees
in state and public sectors.
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ABSTRACT

The social responsibility of the organization can be considered as an obligation of the organization to respect the
relevant social values. Those values can be ,,imposed* to the organization by certain external stakeholders (the so-
called macro, or external aspect of the social responsibility of the organization) or by employees (the so-called
micro, or internal aspect of the social responsibility of the organization). The micro aspect of the social
responsibility of the organization, among other things, reflects the employees’ perception of whether, and to what
extent, the organization fulfils their different expectations. That perception has an impact on employees’ behavior. It
appears that the micro aspect of the social responsibility of the organization predominantly emphasizes the
relationship that exists between the social responsibility of the organization and various forms of employees’
behavior. In terms of organization, some of the relevant forms of employees’ behavior are: organizational
citizenship behavior, a form of organizational justice or unjustice, a form of behavior that contributes to the rise or
fall of organizational trust, etc. The aim of this paper is to point out the importance of the so-called micro aspect of
the social responsibility of the organization. On the basis of theoretical analysis, this paper primarily refers to the
relationship that exists between the socially responsible behavior of the organization towards employees and
organizational trust. Results presented in this paper have shown that the employees’ perception of whether, and to
what extent, the organization fulfills their expectations, affects the level of organizational trust. Therefore, a
perceived higher level of socially responsible behavior of the organization towards employees contributes to
increase in the level of organizational trust, and vice versa. The results also point out that the higher level of
organizational trust can have a stimulating effect on the socially responsible behavior of the organization.
Expectations of this paper are that its content will encourage the managers in terms of increasing their attention to
the micro aspect of the social responsibility of their organization, as well as creating conditions for strengthening the
climate of organizational trust.

Keywords: Social Responsibility, Organization, Organizational Trust, Employees.

CURRENT TRENDS IN THE CONCEPT OF SOCIAL RESPONSIBILITY OF ORGANIZATIONS

Although the history of socially responsible practice is nearly as old as organizations themselves
(Henriques, 2003), the concept of social responsibility has not got its theoretical foundation until the
mid-20" century (Simié, 2014). From this period, until the present day, this concept has attracted the
attention of a number of theorists and practitioners. In this regard, this concept has undergone frequent
modifications, i.e. frequent shifting of the focus of theorists’ attention from the existing to the new,
current aspects of this concept. This part of the paper will point to two significant trends that have, in
recent decades, been present within the concept of social responsibility. The first concerns the importance
of ethical and philanthropic responsibilities, as the special values identified within the framework of the
concept of social responsibility of organizations. The second concerns stressing the importance of the so-
called micro, or internal aspect of social responsibility.

The primacy of ethical and philanthropic responsibility. The social responsibility of organizations
refers to the obligations of organizations and their members to respect the relevant values of the society
within which organizations operate (Simié¢, 2013). This mostly relates to the relevant economic,
institutional (legal), ethical, and philanthropic values of a society. Hence the social responsibility of

! This paper is a result of research within the project number 179081, funded by the Ministry of Education and Science of the Republic of Serbia.
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organizations, in a traditional sense, is analyzed through the four above-mentioned categories of social
values, i.e. as economic, institutional, ethical, and philanthropic social responsibility (Carroll, 1999).

Organizational respect for institutional and economic values of society is regulated by relevant
laws and regulations. Therefore, the above values can be grouped into the so-called domain of legally
binding behavior of organizations (Figure 1). There are, however, those values of a society which
organizations should respect, but are not required to do so. These are the appropriate ethical and
philanthropic values, which, due to their nature, belong to the so-called domain of absolutely free
behavior of organizations.

Figure 1: Domains of behavior of organizations

institutional values ethical values
DOMAIN OF LEGALLY BINDING DOMAIN OF ABSOLUTELY
BEHAVIOR OF FREE BEHAVIOR OF
ORGANIZATIONS ORGANIZATIONS

economic values philantropic values

The fact that respect for institutional and economic values of the society is regarded as a standard,
which organizations should not be allowed to depart from, points to the fact that the social responsibility
of organizations in the modern business environment is increasingly associated with respect for
philanthropic and ethical values of society (Carroll, Shabana, 2010; Kotler, Lee, 2005). In other words,
the concept of social responsibility of organizations, in the modern business environment, predominantly
focuses on fostering responsible behavior of organizations in all those domains in which organizations are
“not obliged” to behave in a socially responsible manner.

Micro (internal) aspect of social responsibility. Socially responsible behavior of organizations can have
external focus, when it brings about positive effects in relation to various external stakeholders. Socially
responsible behavior of organizations can also have internal focus, when the effects of such behavior
tackle organization and its members. The first focus of socially responsible behavior of organizations
reflects the so-called macro (or external) aspect of socially responsible behavior of organizations. The
second aspect is referred to as micro (or internal) aspect of socially responsible behavior of organizations.

Although it is obvious that socially responsible behavior of organizations has multilateral
(external and internal) character, theory (as well as organizational practice) has recorded decades long
domination of macro over micro aspect of social responsibility (See: Orlitzky, et al., 2003; Rupp et al.,
2006). Only in recent years have appropriate efforts by researchers been made, investigating the extent
and character of the consequences that social responsibility (or irresponsibility) of organizations has on
internal environment of the organization (Rodrigo, Arenas, 2008; Hollingworth, Valentine, 2014; Simi¢,
2014). The issue of consequences that a form of socially responsible behavior of organizations has on the
behavior of employees has particularly risen in importance.

The behavior of employees within an organization is the result of an action of a large number of
individual, group, and organizational factors (Robbins, Judge, 2013). Socially responsible or
irresponsible behavior of organizations towards employees is one of the factors, belonging to the group of
organizational factors, which can influence the behavior of employees. The nature of its action is
explained below.
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From the moment when they become members of a specific organization, employees express
different expectations and requirements in respect of the organization (Cartwright, 1999). Among other
things, employees express certain expectations regarding the organizational policy of the so-called
internal, or micro-focused, socially responsible behavior of the organization (Figure 2). Although the
expectations and requirements of employees in relation to the organization for which they work can be
quite heterogeneous, it could be concluded in principle, that employees generally expect that, within the
organization: they perform work which, for them, has a meaning and a purpose; they achieve fair and
correct earnings; they work in a healthy and safe working environment; they have decent working
conditions; there is a climate of respect and reverence; there is a real participation; there is a work-life
balance regarding employees; there is concern for employees; they have a sense of belonging to a specific
organization; there is a good system of informing employees; there are no conflicts, or they are reduced to
a minimum; there is respect for diversity (gender, cultural, religious, ethnic, etc.); there is no
discrimination; there are possibilities for the development and realization of potentials of employees, etc.
(Palazzi, Starcher, 1997). Employees, among other things, communicate and support some of these
expectations and requirements through their own behavior. Thus, for example, the expectation of
employees regarding the “climate of respect and reverence” will be realized to a greater extent if the
employees treat their colleagues with respect and reverence. Similarly, employees’ expectations regarding
“respect for diversity” and “non-existence of discrimination” must have strong support in the behavior of
employees.

Figure 2: Employees’ expectations in relation to the micro (internal) social responsibility of
organizations

EMPLOYEES'
EXPECTATIONS MICRO (INTERNAL) SOCIAL
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ORGANIZATIONS

On the other hand, employees’ perception of the degree to which the organization or its policy of
socially responsible behavior meets their expectations has an impact on the attitudes of employees and
their behavior (Figure 3). In organizational theory, the perception of the organization is generally referred
to as the process within which an individual creates appropriate impressions in relation to that
organizational feature which is, from their point of view, relevant at a given moment (Janiéijevié, 2008).
Accordingly, the perception of social responsibility of the organization involves subjective, psychological
interpretation of socially responsible activities of the organization by its employees. This interpretation
can have a positive or a negative impact on various individual forms of employees’ behavior, their
individual, as well as overall organizational performance.

Figure 3: Impact of micro (internal) social responsibility of the organization on employees’
behavior
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With respect to forms of employees’ behavior within the organization, which, among other
things, can be shaped and influenced by the manner in which employees perceive the socially responsible
behavior of organizations, special attention is paid to those, which are, from the aspect of successful
operation of modern organizations, considered organizationally relevant. This refers to certain forms of
employees’ behavior which are, because of the difficulty of their creation, imitation, or copying by
competitive organizations, regarded as a fundamental base for the acquisition and strengthening of the
competitive advantage of a modern organization. One of these forms of behavior is organizational trust.

ORGANIZATIONAL TRUST

Although the trust is regarded as a category whose age is equated with the oldest forms of human
communities (Méllering et al., 2004), more intense interest of theorists dealing with social sciences in the
phenomenon of trust has not begun until the last decade of the 20" century. In addition to philosophers
(Hobbes, Locke, Hume), psychologists (Freud), and sociologists (Durkheim, Simmel), the phenomenon
of trust has also attracted some (though still insufficient) attention of theorists in the field of organization
and management (McAllister, 1995; Wekselberg, 1996; Mayer et al., 1995; Gilberth, Tang, 1998; Huff,
Kelley, 2003; Mollering et al., 2004; Brown et al., 2006; Yilmaz, Atalay, 2009).

And, as is the case with many other categories within the field of organization and management,
theorists have still reached no consensus in terms of a single definition of organizational trust. Thus, for
example, Gilberth and Tang define organizational trust as a belief that everyone will comply with the
objectives of the organization, and that everyone will be honest (Gilberth, Tang, 1998). Schoorman,
Mayer, and Davis define organizational trust as the willingness of an individual to be found in a
vulnerable position in relation to the other side (Schoorman et al., 2007). Starting from the fact that the
dependent position and risk are fundamental categories of trust, Currall and Inkpen define trust as one
side’s decision (individual, group, organization) to be found in the dependent position in relation to the
other side (individual, group, organization) under risk. The dependency relationship reflects a situation in
which one side allows their fate at a given moment to be in the hands of the other side. This relationship
is based on positive expectations of one side over another. The risk, as another important category within
the above definition of trust, reflects the potential possibility that the side that “trusts” experiences
something negative, to be injured or damaged by the party to which they “trust” (Currall, Inkpen, 2006).

Disunity of theorists is also present in terms of perceiving dimensions which precisely determine
organizational trust. Thus, for example, Blomgvist K. and Stahle P. see the following as significant
dimensions of organizational trust: competence, signals of good will, and actual behavior (Blomquvist,
Stahle), while Mishra suggests four dimensions of organizational trust: competence, openness and
honesty, concern for employees, reliability (Mishra, 1996). Theory has also recorded different ways to
identify the types of organizational trust. While certain authors (Huff, Kelley, 2003) categorize
organizational trust internally and externally, there are authors (Simié, Stefanovié, 2013) that make a
system-based categorization of types of organizational trust, and, accordingly, differentiate among:
interpersonal, intragroup, intergroup, intraorganizational, and interorganizational trust.

Regardless of the variations in the way of determination of organizational trust, the fact is that
organizational trust is one of those categories which are crucial for the successful functioning of the
organization. Trust within and among organizations, inter alia, contributes to: lowering costs of
monitoring and control; strengthening cooperation among members of the organization, as well as
cooperation among the organizations; improving communication within and among organizations;
creating more harmonious interpersonal relationships; influencing the nature of perception, the nature of
attitudes, and behavior of members of the organization; fostering innovative potential of the organization;
encouraging teamwork; creating a more flexible organizational structure; facilitating and accelerating
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organizational changes; more effective management of organizations in times of crisis; raising the level of
satisfaction at work; strengthening organizational commitment of the organization’s members and their
civic behavior; their individual, as well as overall (organizational) performance; the competitive position
of the organization, etc.. (Ning et al., 2007; Huff, Kelley, 2003; Rindfleisch, 2000; Zalabak et al., 2000;
Van Dyne et al., 2000).

THE INTERACTION OF SOCIAL RESPONSIBILITY AND ORGANIZATIONAL TRUST

The analyzed relationship between the social responsibility of the organization towards
employees and the employees’ behavior indicates that there is appropriate reciprocity between the two
listed categories. On the one hand, the employees exhibit certain expectations regarding the social
responsibility of their organizations. Managers need to be aware of that. In this regard, the managers are
expected to implement such a policy of socially responsible behavior of organizations towards employees
that will enable the fulfillment of the requirements and expectations of employees as much as possible.
This leads to the conclusion that employees, i.e. the nature and intensity of their expectations in relation
to the level of social responsibility of their organizations, represent a significant factor of internal or
micro social responsibility of organizations. Given that communication and realization of some of these
expectations are determined by employees’ behavior, it follows that, to some extent, employees’ behavior
affects the level of demonstrated internal social responsibility of the organization. On the other hand,
employees perceive the level of socially responsible behavior of the organization towards employees in
terms of whether, and to what extent, the organization has met their expectations. This perception is
further reflected in the behavior of employees.

Given that this paper analyzes organizational trust as a specific form of employees’ behavior, it
can be concluded that a perceived higher level of internal social responsibility of the organization towards
employees will have a direct impact on the increase in the level of trust that employees have in relation to
their organization. This can ultimately be reflected in the overall level of organizational trust. Certain,
though still very modest (in terms of their number), studies, conducted with the aim of examining the
relationship between social responsibility of organizations and the level of organizational trust of
employees, confirm the direct impact of social responsibility on organizational trust (Lin, 2010; Hansen
et al., 2011). In addition, research conducted by Kiefer, Wong, Wong, Ngo, and Lui (Kiefer, 2005;
Wong, et al., 2005), suggesting that better working conditions, job security, etc. raise the level of
organizational trust, indirectly confirms the link between social responsibility of the organization and the
level of organizational trust.

Developed network of trust (both within and among organizations) raises the level of the overall,
internal or intraorganizational, as well as external or interorganizational trust. A higher level of
organizational trust offers a number of benefits, in terms of functioning of the organization. Among other
things, a higher level of organizational trust strengthens cooperation among members of the organization,
as well as cooperation among organizations; improves communication within and among organizations;
creates more harmonious interpersonal relationships; affects the nature of perception, the nature of
attitudes and behavior of members of the organization; strengthens the innovative potential of the
organization; encourages teamwork; creates more flexible organizational structure; facilitates and
accelerates organizational change; contributes to more effective management of organization in times of
crisis; raises the level of satisfaction at work; strengthens organizational commitment of the
organization’s members and their civic behavior; affects their individual, as well as overall
(organizational) performance (See Ning et al., 2007; Huff, Kelley, 2003; Rindfleisch, 2000; Zalabak et
al., 2000; Van Dyne et al., 2000).
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The interactive nature of the relationship between social responsibility of the organization
towards employees and organizational trust is strengthened by certain similarities that can be identified
between the two above categories.

First, with regard to social responsibility of the organization, employees in a particular
organization exhibit certain expectations (e.g. to achieve fair and correct earnings; to work in a healthy
and safe working environment; to have decent conditions of work; that there is a climate of respect and
reverence; that there is real participation; that there is a work-life balance; that there is a good system of
informing employees; that there is no discrimination; that there is respect for diversity; that there are
possibilities for the development and realization of employees’ potential, etc.). In connection with the
organizational trust, particularly with regard to certain critical dimensions of organizational trust (e.g.
competence, signals of good will, realistic behavior, openness and honesty, concern for employees,
reliability), employees exhibit certain expectations in relation to the other side ( individual, group,
organization).

Secondly, whether the organization has, and to what extent, through socially responsible
activities, responded to the expectations of its employees is a matter of perception, i.e. psychological
interpretation of these activities by employees. Similarly, the degree of employee’s expectations in
relation to the other side (individual, group, organization), with regard to certain critical dimensions of
organizational trust, is also a matter of perception of a specific employee.

Third, the same agents (employees in a specific organization, with all of their personal attributes,
knowledge, experience, skills etc.) perceive and interpret both of these categories (socially responsible
activities of the organization and critical dimensions of organizational trust). In this regard, it is expected
that, as far as their perception is concerned, both of these categories are assessed in a similar manner
(whether subjective or objective, prejudiced or not, burdened by realistic or unrealistic expectations)

IMPLICATIONS FOR MANAGERS

From the perspective of managers, awareness of the interaction between social responsibility of
organizations and organizational trust has enormous significance. Generally speaking, the identified
nature of this interaction contributes to a stronger affirmation of the so-called micro aspect of social
responsibility of organizations. When seriously supported and successfully implemented in practice by
managers, this aspect can ensure better functioning of modern organizations. More specifically speaking,
expectations are that the nature of the identified interaction could encourage managers to strongly
promote the practice of socially responsible behavior towards employees within organizations, as well as
to establish, strengthen, expand, and possibly update the database of organizational trust

Creation and implementation of appropriate policies and practices of socially responsible
behavior of organizations is not an easy task facing the management. For the purpose of its refinement,
certain theorists point to different sets of management activities that may be of use to today’s managers
(Panapannan et al., 2003; Simié, Ivanovié-Dukié, 2013). Cramer developed an interesting concept of the
practical implementation of socially responsible behavior of organizations. This theorist believes that six
activities of managers contribute to the successful implementation of socially responsible forms of
behavior of organizations. At issue are the following activities: compiling lists of expectations and
requirements of stakeholders; the formulation of the vision and mission of socially responsible behavior
and the creation of an appropriate code of ethics; formulating a strategy of socially responsible behavior
and drafting a plan of concrete actions to be undertaken; creating a system for monitoring the
implementation of socially responsible form of behavior; incorporation of the socially responsible form of
behavior in the management process; reporting on the results achieved (Cramer, 2005).
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The ability to establish, strengthen, expand, and possibly recover the “collapsed” organizational
trust is considered one of the key competences of today’s managers (Covey, 2009). Bearing in mind the
fact that the base of organizational trust makes the so-called interpersonal trust (Simié, Stefanovié, 2013),
the efforts of managers must be primarily focused on fostering trust at this level. In doing so, managers
themselves must be the key persons in their organizations, who can be trusted. In this context, Covey
suggests that, if managers want others to trust them, they need to: tell the truth, demonstrate respect,
promote transparency, correct injustice, show loyalty, achieve results, try to be better, face the reality,
clearly express their expectations, demonstrate accountability, listen first, be dedicated, spread trust
(Covey, 2009).

The above-mentioned activities are not considered easy. Among other things, they include efforts
to strengthen various dimensions of organizational trust (competence, openness, honesty, reliability,
manifesting good will, etc.) at different levels (individual level, group level, organizational level,
interorganizational level). Managers are also expected to create appropriate organizational variables,
primarily the appropriate organizational structure, organizational culture, as well as the associated human
resource policies, in order to ensure organizational environment, conducive to strengthening the climate
of organizational trust (Paliszkiewicz, 2011). This is because, for example, any flexible form of
organizational structure, which means a lower level of organizational formalization, better
communication, team work, lower degree of centralization of decision-making, and the like (Simié,
2007), represents an organizational context that is more suitable for strengthening the organizational trust,
in comparison to the models of organizational structure that are considered less flexible (such as, for
example, a model of functional and a model of divisional organizational structure). In respect of
organizational culture, strengthening the climate of organizational trust is to a great extent affected by the
culture which is, by its characteristics, healthy (desirable in terms of organization and organizational
goals), entrepreneurial-oriented (innovative and creative), and dominant (accepted by the majority or all
members of the organization). In addition, active human resource management policy, which includes the
identification and selection of competent staff with the appropriate personal attributes (loyalty,
accessibility, openness, integrity, pleasantness, correctness, keeping the given word, etc.), their proper
socialization, adequate training, consistent reward and punishment systems, can strengthen the climate of
organizational trust.

CONCLUSION

The above analyzed facts point to several important conclusions. First, modern managers must be
aware of the fact that it is essential to, in addition to the macro or external social responsibility, pay
considerable attention to the micro or internal social responsibility of organizations. Of particular
significance is internal social responsibility of organizations towards employees. By applying appropriate
mechanisms, managers can strengthen socially responsible behavior of the organization towards
employees. Second, organizational trust is a sophisticated organizational category, whose level has certain
impact on the quality of functioning of various organizational variables, as well as the quality of
functioning of the entire organization. By using the selected mechanisms, managers can also strengthen
the climate of organizational trust. Third, because of the identified interdependency between social
responsibility of the organization towards employees and organizational trust, improvement of any of the
two categories listed above will reflect positively on both. And vice versa, a decrease in the level of
socially responsible behavior of the organization towards employees, or decrease in the level of
organizational trust, will leave a negative impact on both of these categories.
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ABSTRACT

Although Robert Dahl leading figure in democratic theory concluded that democracy universal principle of
legitimacy overriding all its enemies, first decade of twenty-first century challenged that normative optimism.
Democracy is approaching two strong challenges. First one is neoliberal concept of market state which stands out
from all previous known forms of state because it is no longer responsible to the people, but only for functioning of
market. In the market state citizen become a customer. As citizen, however, they no longer have a say. Politics is not
forbidden , but it no longer has an object. Another challenge comes from global wave of populism. Claiming to
represent the interests of the “people” in the sense of poor, the unprivileged and excluded people, in other words ,
the underdog marginalized from political participation and the enjoyment of political rights and socio-economic
privileges —as Donald Trump invokes — populism invariably involves some kind of opposition or revolt against
established structure of power as well established democratic values. Populism — as Trump’s case demonstrate —
undermines elections and political parties as basic institution of modern representative democracy . That basic thesis
backed predominantly on political discourse would be core of presentation referring populism mostly to right-wing
populism or the populist extreme right.

INTRODUCTION

In canonic textbook On Democracy Robert Dahl one of the leading democratic theoretic open his
reflections with few short and quite clear thesis. Firstly, democracy is main product of political modern.
Secondly, democracy is universal principle of legitimacy . Democracy won all its enemies and
alternatives both pre-modern (monarchy, aristocracy ) and modern (autocracy, military dictatorship). At
same time Robert Dahl warned us that democratic project is challenged by new opponents in particular
religious and ethnic fundamentalism and far-right populism. “During the last half of twentieth century
the world witnessed an extraordinary and unprecedented political change. All of the main alternatives to
democracy either disappeared , turned into eccentric survivals , or retreated from the filed of hunker down
in their last strongholds. Earlier in the century the pre -modern enemies of democracy — centralized
monarchy , hereditary aristocracy, oligarchy based on narrow and exclusive suffrage — had lost their
legitimacy in the eyes of much of humankind. The main anti-democratic regimes of twentieth century —
communist, fascist, Nazi — disappeared in the ruins of calamitous war or, as in the Soviet Union |,
collapsed from within. Military dictatorship had been pretty thoroughly discredited by their failures ,
particularly in Latin America, where they managed to survive they adopted pseudo-democratic fagade.

So had democracy ate least won the contest for support of people through the world. Hardly,
Antidemocratic beliefs and movements continued , frequently associated with fanatical nationalism or
religious fundamentalism.

Even in countries where democracy had long been established and seemed secure , some , some
observers held that democracy was in crisis , or at least severely strained by decline in the confidence of
citizens that their elected leaders , the political parties , and governmental officials could cope fairly or
successfully with issues like persistent unemployment, poverty , crime , welfare programs , immigration,
taxation and corruption” (Dahl, 1998, p . 4).

For many reasons Robert Dahl was right. Populism and extreme right religious and ethnic
extremism becomes the important part of modern political landscape and preoccupied the attention in
contemporary political theory.
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Empirical evidence confirm that argument. Unexpected victory of Donald Trump in presidential
election in USA, Exit expected qualification of Jean Mary Le Pen for second round of presidential
election in France, increasing success of right wing populist parties in most European countries (Haider in
Austria, Geert Wilders extreme anti-Islamic right wing populism in Netherlands, Victor Orban in
Hungary Poland, Germany) challenged long run democratic thesis that populism is ghost of the past
which soon to be brushed away by the advance of the process of modernization and democratization.

Sum up shortly. For very good reasons the global wave of populism is presented as main threat to
our democratic institutions.

POPULISM NOTION

Although populism is contested concept and agreement on what it means are difficult it is
possible to enlist few undisputed features. Indeed as Ernesto Laclau has put it , populism is not fixed
constellation but a serious of discursive resources which can be put to very different uses . hence the
immense plurality of populist hybrids in the global environment : democratic/anti-democratic;
institutional/anti-institutional; refined/vulgar; agonistic/antagonistic; At any rate, there is no doubt that
today’s Europe , the world “populism” usually refers to right-wing populism or the populist extreme
right.; in the street/in the power; top down/bottom-up etc (Laclau, 2005, p. 176; Stravakakis, 2014).

Firstly, populism is anti-status quo discourse that simplifies political space by symbolically
dividing society between “people” and “others”. The dividing between people and its “others” defines
political nature of populism. Antagonism is central to politics , because it is through antagonism that
political identities are constituted and radical alternatives to the existing order can be articulated. The
others in opposition to the people can be presented in political and economic terms or as combination of
both identifying as “the oligarchy”, “politicians”, a dominant ethnic or religious group , the Washington
insiders (Trump) , the plutocracy or any other group that prevents the “people” for achieving plentitude.
The notion of the “people” as actor in antagonistic relations with established order is core of populism (
Francisco Panizza, “Populism and Mirror of Democracy. Introduction” in F. Panniza, Popuilis and
Mirror of Democracy”, 2008).

Populist practices emerge out of the failure of existing social and political institutions to confine
and regulate political actors into relatively stable political order. Condition that leading to a populist
demands is situation in which a plurality of demands coexist with increasing inability of institutional
system to absorb them. Unfulfilled demands implies the notion of politically actors advancing demands
against a political system that is unable to address them. Political mobilization of the poor, unprivileged,
marginalized and excluded periphery of American society is important explanation of victory of Donald
Trump.

The anti-status quo dimension is essential to populism, as full constitution of popular identities
necessitates the political defeat of “others” that is deemed to oppress or exploit the people and therefore to
impede its full presence. The divide between the people and the “others” More recently, Margaret
Canovan advanced definition of populism that constitution of popular identities is at hart of popular
appeal by arguing that in modern democracies populism is best seen as an appeal to the people against the
established structure of power and dominant ideas and values of society. Chantal Mouffe also highlights
the centrality of antagonism in the process of deconstruction and reconstruction of identities when she
claims — against all those who believe that politics can be reduced to individual motivations and driven by
the pursuit of self-interest — the populist are well aware that politics always consist of creation of an “Us”
versus “them” (Chantal Mouffe, The “End of Politics@ and Challenge of Right —wing Populism”, in,
Francisco Panizza, Populism and the Mirror of Democracy, 2005).
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The constitutive role of antagonism in the process of identification can be illustrated by events of
September 11 2001. The inhabitants of USA are deeply fragmented by race, class, gender, religion and
others markers of identity. Prior to September 11 they were also deeply divided about the legitimacy of
Georg W. Bush victory. However, the terrorist attack of September 11 temporarily suspended all these
difference traverse American societies and made the people of US identity themselves as “Americans” —
that is single people threatened by a violent external enemies. Nationalism creates communities of fear ,
groups held together by conviction that their security depends on sticking together. People becomes
“nationalist” when they are afraid , when they only answer to the question “who will protect me”
becomes “my own people”. That is axes of populism. Far right populist parties across the Europe
renewed almost same political formula recalled the construct of threatening others in negative figures of
“barbarism” (as regard esteatization of brutality by ISIS), concept of enemies (as regard extreme
terrorism) or “stranger” (as regard migrant people). Negative political figures serves as an instrument of
populist mobilization and production of fear reinforcing negative (forceful) integration of modern
democracies and justifying the collective violence against “others”, mostly Muslims. Negative
representation of Muslims as most threatening “Others” — morally corrupt, barbaric, violent, rigid ,
backward , dirty , fanatical dominates in European public discourse is mostly articulated through three
negative prejudices . Religion (rigid), history (violent), culture (corrupt). “ The Muslims in European
political discourse derives its representation from mix of stereotypes of religion (Islam is rigid and
fanatical), history (a history of violence) and culture (Muslim culture is backward, corrupt and immoral)
(Dibyesh Annad, Politics of Fear, 2008). F. Fukuyama is quite clear . Europe would be the main
battlefield between liberal democracy and Islam. In the recent article Identity, immigration and liberal
democracy argue that a more serious challenge other than terrorism liberal democracy are facing of
migrant minorities , particularly those from Muslims countries. Europe has become and will continue to
be critical battlefront between radical Islamism and liberal democracy. Hose Casanova in his canonic
studiers on political religion explores the another side of picture. He argues that conflict over religious
symbols which dominates in most of European countries challenge to very core of dominant concept of
liberal constitutionalism. That conflict reflects the blurring the line between secularism and religion. In
both conflict over majority (for example crucifix) and well minority (Islamic veil) symbols , both court
and legislators tend to secularize the meaning of religious symbols and interpret it according to the
sensibilities , significance and identitarian claims of the majority. On the one hand the religious
significance of majority Christian symbols is interpreted in “cultural terms” not as of given religion , but
rather as indication of historical and cultural dimensions of national identity. On the other hand, minority
and particular Islamic symbols are interpreted as expression of cultural and political values and practices
which are at odds with liberal and democratic values. Political mobilization backed on politics of fear
(migrants as threatening other who undermine British liberal identity ) was most important factor in
campaign for leaving EU.

The shortcoming of the neoliberal conception of democracy and rise of populism

Let me at the end of my presentation reflect few ideas about dominant (neoliberal) theory of
democracy and rise of populism. It is not coincidence that two main political changes in 2016 — Trump’s
victory in presidential election and Brexit happened in the counties with strongest neoliberal ideology ,
USA and England. 1 am convinced that in order to understand the appeal of right wing populist discourse
it is necessary to question the rationalist and individualist tenets which inform the main trends in
democratic political theory. The refusal to acknowledge the political in its antagonistic dimension
(consensual politics beyond left and right) and concomitant incapacity to grasp the central role of passions
in constitution pf collective identities , are in my view at the root of political theories failure to come to
terms with the phenomenon of populism.
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While of course not new , those limitations have been reinforced by recent evolution of liberal
democratic societies and the effect of prevailing neoliberal ideological framework. This framework
presents two aspect, free market on one side, and human rights in the other. Jointly they provide the
content of what is today generally understood by “democracy”. What is striking is that the reference to
popular sovereignty — which constitute the backbone of the democratic ideal —has been almost erased in
the current definition of liberal democracies. Popular sovereignty is now usually seen as an absolete idea,
often perceived as an obstacle to the implementation of human rights. In the one of most influential book
which was published at the peak of neoliberal epoch (Philipp Bobitt Shileds of Achiles, 2002) which
explore the history of modern state in last 500 years Bobit concluded from his investigation — what the
state would be in twenty first century. His answer is that it would be market state. The market state
stands out from all previously known forms of the state because it is no longer responsible for people , but
only for functioning the market. Bobit is quite clear. “The less state , the freer the citizens”, or “the
market is always smarter than politics”. In the market state citizen becomes the customer. In the market
customer is king . As citizen, however they no longer have to say. Politics is not forbidden , but it is no
longer has an object.

As consequences of neoliberal hegemony most crucial decision concerning social and economic
relations have been removed from the political terrain. Traditional political parties have become unable to
face societal problems in political way, and this explain the increasing the role played by juridical sphere
as realm where societal conflict can find a form of expression. Today, because of lack of democratic
political sphere where a political confrontation could take place, it is legal system which is made
responsible for organizing human co-existence and for regulating social relations. This displacement of
the political by the legal terrain as the place where conflict are resolved has very negative consequences
for the working of democracy. No doubt this fits with dominant view that one should look for impartial
solution to social conflict, but this is precisely where the problem lies. There is no impartial solution , and
it is this illusion that we now live in societies where political antagonism have been eradicated that makes
it impossible for political passions to be channeled through traditional democratic parties. The attraction
of right-wing populism is the very consequence of the “end of politics” and post-political model (Urlich
Beck and Antony Giddens) articulated in the concept of “non-partisan democracy” or in technocratic
language (EU ) of “good governance”. Indeed, it is lack of an effective democratic debate about
alternative that led in many European countries to the success of political parties claiming to be the “voice
of people”.

In my view it is the incapacity of traditional parties to provide distinctive form of identification
around possible alternatives that create the flourishing of right wing populism. Indeed, right wing populist
parties are often the only ones that attempt to mobilize passions and create collective forms of
identification around the “people”. Recent presidential election in USA and victory of almost unknown
populist leader demonstrate not only defeat of Washington establishment but above all that victory
undermine two fundamental institutions of representative democracy, election and grand political parties.
That strongly changed architecture of modern political system and democracy “ The core of arguments
pointed out by supporters of post-democracy from Colin Crouch to Jacaques Ranciere argues that in
post-democratic society lost its political meaning and becomes pure political rituial” ( Wolfgang Merkel,
“Trump und Demokratie”, IPG, 10. 11.2016).

POLITICS IN MORAL DISCOURSE

The critics of right-wing populism is nawadays mostly articulated in moral terms. As we try to
argue in preceding part of paper the dominant discourse announces the end of the adversarial model of
politics and the advent of consensual politics beyond left and right. To put in another way the consensus
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at centre which is supposed to include everybody in post-political societies cannot without the
establishment of frontiers , because no consensus —or no common identity can exist without frontiers. So
the us of good democrats needs to be secured by determination of them. Nowadays the “them” is
provided by what is designated as the “extreme right”. This term is used in very undefined way to refer to
an amalgam of groups and parties whose characteristic and objectives are extremely diverse and it covers
a wide spectrum which goes from fringe group of extremist, skinheads, neo-nazis to the authoritarian
right and variety of right wing populist parties.

Such a heterogeneous construct is of course useless to grasp nature and cause of right-wing
politics. Although the evasion of the politics in its antagonistic dimension has always been one of main
shortcomings of liberal approach, | last decade theories about the end of the adversarial model of politics
have been amplified this problem. As I tried to show this created a space which is currently occupied by
right-wing populist demagogues who, by articulating a diversity of fears and resentments have been able
to constitute a new form of us v. them opposition through populist discourse in which “the people” is
constituted on the basis of chain of equivalences between all those who are , in one way or another,
presented as being oppressed by power bloc. What is problematic is not reference to people. The problem
is in the way in which this people is constructed. What makes this populist discourse right-wing is its
strongly, xenophobic character, and the fact that in all cases imigrants are presented as the threat to the
identity of the people , while multiculturalism is perceived as being imposed by the elites against the
popular will . In most cases this populism also contains a strong anti-EU element.

The increasing moralization of political discourse that we are witnessing goes hand in hand with
the dominant post-political and post-democratic perspective. As a consequence, moral condemnation and
establishment of a cordon saniotaire have become the dominant answer to the rise of right wing populist
movements. According to my mind there is urgent need to understand that it is incapacity to articulate
proper political alternatives around the confrontation of distinctive socio-economic projects that explains
why antagonism are nowadays articulated in moral terms. What is lacking in the fight against right —wing
populism is competing alternative culture which deals with societies frustrations. It is important to to find
the way how to use that political energy , not directing this to specific population , but challenging it in
positive way. This obviously requires , fundamental reforms , and perhaps , to quote Etienne Balibar,
form of positive populism that can secure the support of many. Teiene Balibar is right to point out that
today there is divergence between those theories and analyst for whome a populist movement is
essentially “reactionary” and those theorist for whome populism brings back even in destructive way an
element of popular constetation of power and resistance to neo-liberal democracies , the voice of
voiceless without which politics becomes reduced to the technocratic “governance” of social tensions
which are deemed both avoidable and inessential since they do not include normative alternative (
Balibar, 2011). In such normative project refunding and reinforcing theoretical discourse about
democracy is of utmost importance.
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ABSTRACT

Recent ,,migrant crisis“ in Europe is probably the biggest social challenge that this part of the world has seen in
recent years. As the numbers of illegal borders crossings and asylum applications went off the charts, the Western
society struggled to understand what it was faced with. However, this is not the first time that a questions about
nature and motivation of such mass-migrations were asked. This paper aims to contribute to the debate about the
causes of recent migrants crisis by observing similar phenomena in the last century, and by presenting statistic that
describe who the refugees are and how they move. Various “push” and “pull” factors are discussed, and it is shown
that the migrant surges are result of a "perfect storm™, with multiple factors superposing from both territory of origin
and end destination. Year 2015 will, among other things, be remembered as a year in which an unprecedented
number of asylum seekers fled to the European union. This phenomenon was quickly found to be much more than a
statistical anomaly, and probably no less than the biggest social challenge that this part of the world has seen
recently. Experts from a wide range of disciplines became interested in various aspects of this mass-migration, some
of them trying to understand what made such a big number of people to synchronously start moving toward the
same goal, while others tried to define what the goal was at all. As the numbers of illegal borders crossings and
asylum applications went off the charts, the Western society struggled to understand what it was faced with. A wider
approach was needed to understand the causes of this migration, together with previous cases of similar nature and
an insight into migrant statistics on a global scale. This paper aims to describe basic demographics of this recent
migrant crisis in order to understand who the migrants are and what do they want, since the public in the receiving
countries is often divided about the nature of this phenomenon; the migrants have more than once been a focal point
of political conflicts and street protests. This is not the first time in history that receiving countries are puzzled with
motivation that migrants have, with contrasting views on their intentions. Surely, heads can be counted, but
aspirations cannot. Therefore, the authors first present some previous analysis of other migrant crisis of similar
nature, which show that this is a complex phenomenon that cannot be stripped down to only a few alternative
explanations.

INTRODUCTION: THE MOTIVATION TO MIGRATE TO DISTANT LOCATIONS

It is commonly known that it is not easy for most people to leave their homes, belongings, social
ties and communities and start living elsewhere. When an individual or a family decide to migrate, it is
always challenging to understand the decision making process that led to that move. Factors that instigate
the move are usually separated in two groups: the relative benefits of moving to a new destination country
(“pull factors”) and hardships observed in the country of origin (“push factors”). In most cases, non-
voluntary migration from one area to another is easily related to push factors: some form of violence and
life-threatening situation, such as war between two states, civil war within one state, or a political
oppression. People sense they are in direct danger and flee to a safer area, whether that is in another
region of the same country, or to a neighbouring country.

However, it is more complicated to explain migration to places that are more distant. The usual
scenario “direct danger — minimal movement to a safer area — moving back when the threat is gone”
requires minimal resources and little planning, and that is not sufficient for people who travel thousands
of kilometres or miles. For a migration that big, people need to inform themselves, prepare and organize.
Also, it becomes apparent that people who migrate to such distant places tend to stay abroad and start a
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new life. In these cases, the public and the media of the receiving country often start to question the
motivation of the migrants, usually stating that economic reasons are the ones that prevail. Reasons that
migrants express for their departure are then observed as non-genuine and formal; which frequently leads
to a decline of sympathy from the public in receiving countries.

One example of this misunderstanding is the situations with migrants from Salvador who tried to
find a new home in the United States of America in the late 1970-ies and early 1980. In that period,
roughly a million Salvadorans (one person in four) have become either internal or external refugees.
Many of them were apprehended as illegal immigrants in the United States. US government was in
dilemma whether to deport these immigrants, or to offer them special protection. On one side, Reagan
administration observed these Central Americans as merely economic migrants in search for a better life,
based on the fact that these migrants passed through Mexico as quickly as possible. On the other side,
legal staff members of private agencies aiding Central Americans in the United States argued that most of
the Salvadorans who came to the United States did so out of fear for their lives because of political
violence in their home countries. Most of these migrants stated that they moved to the United States
reluctantly and plan to return home when it is safe to do so; they also stated that they often suffered
considerable hardships in Mexico, thus looking for a better temporary shelter. It was shown that (Stanley,
1987) political violence was at least an important motivation of Salvadorans who have migrated to the
United States during the political oppression and the civil war: indicators of political violence explained
more than half of the variance in Salvadoran apprehensions in the USA.

Similarly, people in Guatemala have witnessed an outbreak of political violence, guerrillas and
death squads that started in 1966 and spanned for next two decades. Similar situation was seen in
countries such as Honduras, Colombia, Peru and Nicaragua, where combination of economic downturns
and oppressions conducted by authoritarian regimes drove hundreds of thousands out of their homes. The
popular models, based on expected wage maximization, failed to explain migrations that resulted in this
situation: people were looking for something more than just better wages in areas that were more urban.
Violence interferes with person’s perception of economic benefits since the person enjoys less safety and
less of the goods consumption. Therefore, economic factors are connected to other factors and should not
be observed as dominant in countries that have high levels of violence and conflicts. As Morrison
(Morrison, 1993: 828) concludes: “migration flows are shaped by violence, and the effect of violence on
migration tends to increase as the level of violence escalates. Consequently, a narrow focus on economic
determinants of migration is inappropriate in high violence countries”.

Apart from these studies of individual countries, there are several published research papers that
guestion the factors of refugee migration on a global scale. For example, Schmeidl (Schmeidl, 1997)
identified generalized violence and civil wars with foreign military interventions as responsible for
producing large refugee populations and prolonged migrations; she found little evidence of economic and
intervening variables having a direct impact on mass exodus, while there was evidence of country’s level
of economic development influencing the total number of refugees.

On a large sample of internal and international conflicts between 1964 and 1989, it was found that
threats to personal integrity of individuals are of primary importance in forcing people to abandon their
homes, especially if the threats were in the form of a civil war or a genocide/politicide; economic threats
and ratios of GNP/capita were not found to have a role in generating refugee movements (Davenport,
Moore & Poe, 2003).

Moore and Shellman (Moore, 2004) analyse a significant number of migrations around the world
in period 1952-1995, observing state violence, dissident behaviour, civil wars, genocides and
international wars as factors of forced migration, both for internally displaced and refugees. They
conclude that institutional democracy and economic factors do have influence on the size of forced
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migration, but their impact is found to be relatively small; the “push” factor of violence is what was found
to drive the process of non-voluntary migration to a bigger extent.

Despite all the research mentioned above, it seems that migration to Western Europe in the last
few decades has a specific context, which can be demonstrated on example of asylum seeking statistics.
During the Cold War, asylum seekers from East European communist countries were often accepted by
the receiving states since there was clear political and ideological violence aimed at them - they were
dissidents with political reputation that needed protection (Neumayer 2005). In the 1970s and 1980s the
structure of asylum seekers changed: they were dominantly third world by origin, they had less cultural
commonalities with the Europeans, and they often arrived through the use of traffickers and false
documentation (Hansen and King, 2000), and they were quite picky about which country to see asylum
in. The refugees are here still officially dubbed “asylum seekers”, as most of them tends to apply for an
asylum. However, some parts of the public in receiving countries observed these individuals as “bogus
refugees”, stating that they are merely economic migrants since they seek asylum not in the neighbouring
countries, but in economically strong countries that are not near the original conflict. This caused calls for
restricting the inflow of refugees, which resulted in deterrence and deflection measures such as lists of
“safe” countries of origin and also lists of “safe” third countries that the refugees could be sent back.

It took time for the European countries to start dealing with the reasons why people seek asylum
in the first place. Neumayer (Neumayer, 2005) tried to identify this, and he showed that the factors that
influence asylum seeking in Western Europe are numerous and inter-dependent: economic conditions in
countries of origin are statistically significant and they are substantively important determinants of
aggregate numbers of asylum seekers; political regime, threats to personal integrity of individuals,
dissident violence, civil/ethnic warfare and external conflicts are also found to be important. For these
refugees it looks like the economical and violent factors influence each-others, creating a strong “push” to
travel far beyond what is common for forced migrants. It is advocated that migrants migrate more easily
when there is more of them, when there is a higher number of past asylum seekers, when the destination
country is geographically closer, and when generous welfare provisions for asylum seekers are obtained.
For example, conflicts in former Yugoslavia in the 1990ies resulted with hundreds of thousands of people
fleeing to Western Europe, which could have been observed as a warning for the current wave of
migrations; all the relevant factors were present. Economic decline of former Yugoslavia was followed by
political confrontations that escalated to ethnical violence, and ended with foreign interventions;
economic migrants paved the way in the previous decades in smaller numbers; destination countries are a
just a few hours of driving away; welfare was generous and taken for granted.

WORLD REFUGEE CRISIS 2014 AND 2015

The conflicts around the world in recent years have displaced millions of people against their
will. Years 2014 and 2015 are particularly significant for displacement statistics: 2.9 million and 1.8
million people were forced to flee their countries and become refugees in these two years, respectfully,
while it seems that dramatic rise in the refugee population has started one year before, in 2013, as shown
in figure 1. With nine people per 1,000 being forcibly displaced, as opposed to six per 1,000 since 1999,
the rise in the last few years has especially coincided with the “Arab spring” and the prolonged Syrian
conflict. Also, other unresolved conflicts such as those in Afghanistan, the Central African Republic,
South Sudan, and Yemen, and some new or reignited conflicts such as those in Burundi, Iraqg, Libya, and
Niger have contributed to the increase of these numbers.

UNHCR records that the global forced displacement (including internally displaced persons) has
increased by 5.8 million in 2015, counting 65.3 million of forcibly displaced people worldwide that have
fled “persecution, conflict, generalized violence, or human rights violations” (UNHCR 2015: 2). Out of
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this number, 21.3 million are recognized as refugees (5.2 million of them are Palestinian refugees
registered by UNRWA), 40.8 million are recognized as internally displaced persons, and 3.2 million are
recognized as asylum seekers. It is also interesting to see that not only the raw number of refugees has
risen - there is a rise in proportion of displaced persons in general population. Year 2015 peaked with
record 12.4 million newly displaced people due to conflict or persecution.

Figure 1: Trend of global displacement and proportion displacement 1996-2015
(Source: UNHCR 2016: 6)
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UNHCR’s mandate, compared with about 70 per cent two decades ago. The least developed countries
have provided asylum to 4.2 million refugees, or about 26 per cent of the global total, while they are
having problems to meet the development needs of their own citizens. The main receiving country is by
far Turkey, with over 2.5 million of refugees that have found shelter in this country. Next are Pakistan,
Lebanon and Islamic Republic of Iran, as shown in Figure 2. Developed countries are not present on the
list of top 10 receiving countries. Lebanon is the first on a list of countries that have significant refugee-
to-national population ratio: nearly one in five persons is a refugee there. When number of refugees is
observed against 1 USD of host country’s GDP, the Democratic Republic of the Congo has received 471
refugees per 1 USD GDP, which indicates strain in the country’s resources to host refugees. Ethiopia and
Pakistan are also in similar position.

Similarly to countries of asylum, the top countries of origin in 2015 were located in developing
regions of the World, with majority of them being the most common countries of origin for at least five
years. The top ten source countries (presented in Figure 3) accounted for 76 per cent of the global refugee
population under UNHCR’s mandate. The Syrian Arab Republic is, like in previous year, the top source
country of refugees with 4.9 million people that are currently residing elsewhere; the overwhelming
majority of these refugees moved to one of the neighbouring countries, mostly to Turkey. Major host
countries for these refugees outside the immediate region included Germany, Sweden, and Italy.
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Figure 2: Major refugee-hosting countries at the start and end of year 2015
(Source: UNHCR 2016: 15)
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Figure 3: Major source countries of refugees at the start and end of year 2015
(Source: UNHCR 2016: 16)
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When the data about source countries and host countries are put together, it can be seen that most
of the refugees indeed find asylum in the neighbouring countries, around 90 per cent of those who leave
their country. Also, it is apparent that a hosting country usually deals only with refugees from one source
country; only Ethiopia has somewhat even number of people fleeing from two countries (from Somalia
and South Sudan). Since these host countries are economically observed as “developing” and some of
them even as “least developed”, it is hard to name economic motives as the most important ones for these
kinds of migrations. Since refugees mostly have scarce resources available for their displacement, it is
challenging for most of them to embark on a longer journey, and they usually settle in the nearest safest
area.

Figure 4: The flow of refugees to other countries (Source: UNHCR 2016: 21)
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EUROPE MIGRANT CRISIS 2015

Although year 2014 had a peak in number of refugees globally, only in the second half of 2015
did Europe witness a large increase in the number of refugees and migrants on its territories. Hundreds of
thousands of people embarked on a dangerous journey every month, most of them crossing the
Mediterranean Sea to reach shores of European countries. There were three main routes that were
dominantly used by refugees in the Mediterranean Sea: Eastern, Central and Western routes, with most of
the refugees coming from the Syrian Arab Republic, Afghanistan and Irag. After entering the EU from
Greece, most of them followed the Western Balkan route, as shown in Figure 5, in order to re-enter the
EU in Hungary or Croatia, and then to other EU countries.
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Figure 5: Dominant migrant routes and number of illegal border crossings
(Source: FRONTEX 2016: 16)
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This situation resulted in over one million recorded migrant arrivals by sea in countries of
European Union in 2015, compared to more than two hundred thousand arrivals by sea recorded in 2014
— five times the increase. The route that was used mostly was from Turkey to the neighbouring Greek
islands in the Eastern Aegean Sea, which was an effective way to enter the EU until the agreement was
made between EU and Turkey in March 2016. This deal aimed to tackle the migrant crisis, asserting that
all the migrants that do not apply for asylum in Greece will be sent back to Turkey; same was to happen if
their claim is rejected; but for every Syrian being returned to Turkey from a Greek island, another Syrian
is to be resettled from Turkey to the EU. UNHCR and other aid agencies did not want to be involved in
returns or detentions associated with this deal, stating that it is a mass expulsion that contravenes
international laws and basic humanitarian principles. After this deal, number of migrants rapidly came
down, with Italy reclaiming the first place for first-contact country for Mediterranean migrants, especially
from African countries, but also from other migrants who found this route more acceptable now, as
shown in Figure 6.

Despite the stereotypes so common in the media, relatively few refugees find their way to
Western Europe: there were 1.8 million detections of illegal border-crossing along the external borders,
and 1.26 million first-time asylum applicants in the EU in 2015. Comparing this to 65.3 million forcibly
displaced people globally, less than two per cent of these people seek asylum in the EU; since the
population of the EU was estimated at 510 million in January 2016, first-time asylum seekers make less
than 0.25 per cent in the European Union. Sweden and Malta are the only European and high-income
countries that are present on UNHCR’s 2015 top 10 list of countries that have significant refugee-to-
national population ratio, with seventeen recorded refugees per 1,000 national population both (UNHCR
2016: 18).
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Figure 6: Comparison between sea arrivals to Greece and Italy (source: Nykterinos, 2016)
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The title of this chapter purposefully uses the word “migrant” instead of ,,refugee®, since not all
people who seek asylum are from areas that had recorded threats to individual existence in recent years.
While refugees from countries such as Syria, Afghanistan, and lIraq in most cases get their asylum
application approved in the EU, some others are rejected and sent back to the point where they entered the
EU. Around 33 per cent of people who illegally entered the EU in 2015 did not have specified
nationalities, or falsely claimed to arrive from Syria (FRONTEX, 2016) with no documented systematic
threats in their surroundings or any evidence that they did in fact escape from immediate danger. Also, it
was not uncommon for local migrants in the EU neighbourhood, such as people from Kosovo*, Serbia
and Albania, to join these refugees, and to search illegal ways to enter the EU and apply for asylum.
Other economic migrants, for example those from Nigeria, Gambia and Pakistan also joined this route.
Even for those refugees who did come from life-threatening conflict there is a question why did they
choose to travel to Western Europe, a journey that was life-threatening by itself, with a few hundred US
dollars average price tag.

A recent study of asylum seekers traveling through Western Balkans has revealed that most of
them are “unmarried males at peak working age, from countries affected by war and political turmoil”
(Luki¢, 2016). This suggests that we cannot easily divide migrants into groups of “economic” and
“survival” motives, as many of them who travel to the EU are combination of both. Both of these
variables are actually a continuum of different states that are present in different countries and regions,
and every migrant has his or hers position on those variables, having a unique story to share. Different
individuals have different fears: from forced military enrolment, political prosecution, religious
oppression, ethnical violence, civil war, human trafficking, organ harvesting, and others. On the other
side, some individuals try to escape from devastating poverty and hunger; while others believe they could
just do better elsewhere.

One of the interesting questions in this situation is why did these migrants try to reach EU in such
big numbers in the second part of 2015, instead of 2014 when there was bigger record of refugees? Year
2014 was also unprecedented by sheer numbers of asylum seekers in the EU, but year 2015 recorded an
enormous rise.

One of possible explanations is that refugees tend to follow routes that are more “beaten’: the
more people use one route, it becomes popular to others. Therefore, refugees could have been “pulled” to
travel to the EU by people who fled there before them, by showing that it is possible to illegally enter and
settle in the EU, with high ratio of asylum acceptance especially for Syrians. Some of these people had
personal contacts in Western Europe that have already made this journey, others have heard about these
promising examples in their surroundings. The more people fled to the EU, it became more interesting
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and compelling to the others that stayed in other regions. The globalization factors in the 21 century are
quite significant here, since the information about the possible destinations and about planning the routes
are easily available. It was documented that the migrants traveling through the Western Balkan Countries
have had live updates about border crossings status, dominantly through social networks and instant
messaging.

Additionally, since people-smuggling has become more and more developed, it was easier for
anybody with enough money to decide to invest in personal future in the EU. Refugees and smugglers are
often in symbiosis (Salt, 2000), and it is in their common interest to get the job done. Nobody in this
chain wants to report a crime, since there are significant benefits on both sides. Europe has had problems
with regulating human trafficking and people smuggling for decades in relation to asylum seeking;
UNHCR’s report from 2000 stated that “the current status quo is practically and ethically bankrupt from
all positions” (Morrison and Crosland, 2000) with EU practically motivating migrants to enter illegally
due to it’s strict asylum politics. This was the perfect ground for smugglers to start forming networks or
chains to transport people. It is documented in 2015 that more than 90 per cent of migrants who enter the
EU are facilitated in some way, mostly by members of a criminal network. The main corridors for
migrants are usually well organized but rather fluid and flexible: they adapt fast to external factors such as
border controls, new border obstacles and weather conditions. This is a multi-national business with
suspects found around the globe; this business is usually led by leaders who coordinate activities along
any given route, with organisers and facilitators joining locally; it is estimated that in 2015 people
smuggling around the globe resulted in yearly turnover of 5 do 6 billion USD (INTERPOL, 2016). Most
of the migrants pay for transport services in cash (52 per cent) before they embark, but alternative
banking systems (such as Hawala) and payments from relatives already living in the EU also make a
significant contribution (20 and 16 per cent, respectfully) . This smuggling business extends further on
both sides: smugglers need to launder their money and thus taint the economy; the smuggled ones
sometimes engage in criminal activities in order to pay for their travel, or they are victims of labour or
sexual exploitation. Also, terrorist attacks in Paris in 2015 showed that terrorists could use these
migration networks to infiltrate into the EU.

The combination of large quantities of people that have already migrated to the EU and well-
organized transportation networks created a significant “pull” factor that was parallel to the existing
economical “pull” factor of the target countries. This influx also coincided with the amendments made to
the Asylum Law of the Former Yugoslav Republic of Macedonia in 2015. These amendments allowed for
a 72-hour period of legal transit and access to public transportation for all refugees and other asylum
seekers. Also, Serbian government has for several months arranged public transport for these people, as
well as rapid processing. Declaration made in Germany in late August 2015 that there was “no upper limit
to the right for asylum” additionally encouraged various refugees and economic migrants to try their luck
applying for an asylum. These factors have probably made an illegal journey to the EU to be perceived as
easy, fast, and successful, which may have led to refugees in Turkey consider moving westwards.
Additionally, when the European countries started questioning the current policies, with parts of the
public asking for governments to stop receiving migrants in these numbers, there was additional “pull”
factor formed: many refugees decided to act quickly and try to enter the EU as soon as possible before the
doors close.

This resulted in enormous numbers of asylum seeking migrants in the last days of then current
status quo. After countries in Central Europe closed their borders and tightened the control, many
migrants were “locked” in transfer countries such as Serbia and FYR of Macedonia, and some even had
to temporarily settle in “no man’s land”, between the borders. This route was quickly abandoned by most
migrants in 2016, as it had many significant obstacles put in from of the migrants: they were asked to
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apply for asylum in the first EU country that they reach, without any help in transport and procedures to
other countries.

CONCLUSION

The facts in the previous chapters were presented with the aim to explain the basics of
phenomenon of global migrant crisis in 2015. It was shown that this was not the first time that refugees
have questioned the current political, ethical and humanitarian states of another region. What is special
about this crisis is that there were multiple “push” and “pull” factors that have coincided and thus created
a tsunami of migrants that flood the European institutions designed to process and accommodate refugees.
Simply put, hundreds of thousands of refugees and/or economic migrants found that the EU has its doors
opened, and decided to pass through that door.

It was also shown that it is not easy (or acceptable in most cases) to classify somebody as a
“refugee” or an “economic migrant”. Many of asylum seekers in the EU have complex past and context,
and in order to manage a crisis like this, we have to understand the complexity of motives that instigate
people to embark on such a dangerous journey, burdened with their past and tempted to illegally cross
international borders.

The future challenges are two-fold: how to manage existing migrants, and how to manage future
migrant crisis? These challenges face us with different questions: What did the EU learn from this
experience? Will there be any new transnational agencies formed to streamline new migrant waves? Is
asylum seeking becoming obsolete in ever-changing environment and in globally-connected world? How
to tackle large groups of people who believe they deserve better? How to decide when is enough and what
is enough when people migrate? And is there enough at all?
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ABSTRACT

The aim of this paper is to explore the relationship between creativity and the contemporary concept of sustainable
cultural development. It seems that creativity as a constant process of development of ideas links essentially to the
aesthetic fundaments of culture and its contemporary understanding of sustainability. The essential point of this
concept can be understood as the transcultural phenomenon operating through the aspects of the process of creative
recognition and evaluation of different cultural values. In that context, the issue of sustainable cultural development
can be recognized as potential for global understanding of particular local aesthetic values.

Keywords: Sustainability, Creativity, Culture, Society.

Research on cultural and social sustainability conducted in recent years, emphasized issues vital
for our understanding of this complex question. A range of topics, from philosophical notions of
aesthetics and ethics, to systems possibly able to concern with the everyday needs and development in a
practical way, occurred in the field. This paper, however, will focus on a number of notions interacting
and establishing the possible essence of the broader understanding of the contemporary nature of cultural
and social sustainability. It will reflect on a simple fact that the transformation of everyday human needs,
political, cultural and economical necessities, changes also the nature of social balance. These changes
should be almost immediately addressed if the essential concern for a sustainable development would
remain the mark point of contemporary notion of society. It guides us to understand the fluid nature of
reality, and through particular means to conduct the process of building the reality of tomorrow. Actually,
sustainable cultural and social values, expressing global contemporary standard for a longer period of
time, should be able to grasp and incorporate needs for constant every day transformations powered by
the ongoing necessities of human technical and spiritual existence.

In this context, a few important aspects should be emphasized. In his Introduction to
Metaphysics, Bergson defines reality as mobility if external to our inside.” This notion is from a particular
interest for our discussion, while mobile reality means a constant change of directions in idealizing our
own understanding what that reality really means. By this point, mobile reality is linked to our state of
mind, to someone’s view of reality. If an absolute movement can be conducted by intuition, as Bergson
emphasizes, using the effort of imagination, we can understand that constant change of social and cultural
conditions, depend on a number of coordinated personal understandings what reality could be, and how
these fragments can be united into a transformable power of development. In this context we can think of
reality as a dynamic sense of life, transformable in a fluid and mobile process.

In this context, the sense of transformable reality refers on complexity in the process of constant
development of social and cultural sustainability. It indicates the need for everyday efforts within a
society for keeping this process ongoing. By this, everyday life exposing needs for improvement of
political, economical, cultural, and social aspects, forms a powerful potential for breaking already
achieved and established standards in these fields.

2 Bergson, H. (1913). An Introduction to Metaphysics. Macmillan and Co., London, p.55.
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It seems that creativity as a particular human activity plays a fundamental role in this process. By
its own nature, creativity implies imagination on one side, and on the other, deals with the material
necessity of human life. Here, imagination can be thought as development of solution possibilities what
the future reality in becoming should be, and which a creative act will execute in a problem solving
process. The success of a creative act depends on one’s ability to manage these two poles, recalling on
personal experience and its quality potentials. In this way, creativity is addressing a problem solving
process by diverse modes and approaches, because it applies knowledge which by its nature can be taken
just as a certain point of view, or as a personal constitution of fragments of reality.

According to that, creativity applies knowledge producing the various concepts into which a
change can be analyzed. These concepts, as Bergson explains, are products of creativity defined as stable
views of the instability of the real.* Actually, act of creativity addresses fragments of reality mostly by
intuition, constituting interpretative possibilities of the creative dealing with the issues of mobile reality,
applies various modes of knowledge, mostly intuition, resulting from one’s experience transformed into
practical means of conducting the creative act itself. This way, creativity defines as an activity reflecting
on our temporal condition and its needs, consequently rooted in everyday changing reality.

In the context of sustainable cultural development, creativity can be thought as an interpretative
act of everyday’s feelings and needs, ordinary enjoinment of our cultural life transmitted by the
expressions of a particular artistic medium. This activity should be accompanied by social behavior
developing and performing acceptable cultural modes. The multivalent nature of these cultural modes
addresses the variability of creative performances, the essence of which is the acceptance of cultural and
social diversities. It encourages development of personal cultural confirmation of aesthetical and ethical
values in contemporary cultural mixture, and it is essential for production of cultural contra standards, as
creative transformable power. As Singer emphasizes, dealing with extremely elusive problem one could
only issue from a mode of thought that runs in opposition to our usual consciousness.

Contemporary aesthetic theories developed this idea, establishing the notion of a contra standard,
which acknowledges that a creative act is about breaking the usual ways of thinking and cultural
behaving, and evaluating products and artistic expressions according to ruling aesthetic values. A
dynamic sense of reality, through creativity transforms our usual, already established mode of aesthetic
evaluation, producing a contra standard, as a cultural statement of upcoming reality. The only stabile
landmark in this process remains the ethical consideration of human needs, social and cultural condition,
and development of livable standards. However, through this process one is not producing stable cultural
structures, but a number of new diversities emerging from subjective creative activities, based on
intuitional perception and experience of running contemporary issues.® It proves, as Singer states, that
creativity is the feeling of reality that we have.’

Here, one can witness a transcultural mode in action, which unifies divers and divergent cultural
values into a creative potential. Acceptance of diverse aesthetic values as potentials for development of
one’s own culture can be thought as sustainable productive, allowing creative activities to transform our
fluid and changeable reality. Societies without this mode behave and work exclusively in traditional
manner, producing vernacular values, without possibilities for development of new aesthetic activities.
They stay sustainable by inertia of vernacular values until they meet an outland, usually aggressive

® Ibid. p.35.
* Ibid. p.46.
® Singer, 1. (2011). Modes of Creativity: Philosophical Perspectives. The MIT Press, Cambridge Mass., p.36.

® Mako, V. (2013). Aesthetic Premises of Green Design: Ethics and Sustainable Architecture. In Nano, Bio and Green — Technologies for a
Sustainable Future. Proceedings of the 13" International Multidisciplinary Scientific Geoconference SGEM 2013. Albena, p.549.

7 Singer. Op. cit. p.59.
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influence. Then they disappear, while the creative modes of cultural development have never been
necessary for their isolated existence.

Only dynamic, transformable culture can be thought as sustainable culture. Discussed issues are
consequently reflecting one important and unavoidable aspect of every social and cultural development,
namely the process of education. It would be illusionary to try to maintain the constant development of
society without referring to the development of twenty years, however, have not been completely
satisfactory. Majority of these new approaches kept the logic of factual learning, and separation of
scientific and practical fields of education, avoiding the necessity of integrated studies dealing with the
broader research issues.

Learning the creative approaches to the research process and how to teach students the logic of
constant self education should be the priority when talking about contemporary sustainable social and
cultural development. It applies the logic of an intuitive recognition of the needs of changeable reality,
and the creative processes in researching the possible solution, based on newly developed theoretical and
practical means in addressing emerging social and cultural issues. Students should learn how to feel and
recognize the logic of reaching quality possibilities of creative interpretations of these issues. They should
be able to use their intuition and imagination for establishing creative, aesthetic values of future
sustainable social and cultural every day manifestations. In this context, the satisfactory educational
principle is that students who are creative will garner from themselves the means of developing skills and
techniques that can enable them to learn whatever they wish.?

As the discussion indicates, the issue regarding social and cultural sustainability is a complex one,
particularly when considered in the contemporary understanding of dynamic and transformable reality.
Contribution of theories to this discussion is crucial, and it is encouraging that a number of researchers
are focusing on particular objectives guiding our general understanding of the issue. In this context, we
can emphasize just a few of most important objectives related to the notion of social and cultural
sustainability as: addressing basic human needs, development of individual responsibility, and
recognition of the cultural and social diversities, among other. This way, social and cultural sustainability,
is an interface between different dimensions of sustainable development.® However, we should emphasize
that the constant development of ideas and necessary practical results, can be maintained mainly by
applying creativity in that process. It seems that in the world of cultural and social varieties, sustainable
development should be thought and practiced through creative processes, and its future insured through
adequate educational objectives, addressing particular cases emerging from everyday needs and
transcultural behavior.

® Ibid. p.59.

° Kefayati, Z. and Moztarzadeh, H. (2015). Developing Effective Social Sustainability Indicators in Architecture. Bulletin of Environment,
Pharmacology and Life Sciences, Vol 4 (5), p.41.
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ABSTRACT

Problem: My paper addresses areas of Art History, Cultural Studies and the Arts. As a visual artist, | was recently a
participant in two international group exhibitions that were presented within the context of some of Europe’s leading
art museums. My aim within this paper is therefore to sustain the importance of culture and cultural exchange as a
factor of growth and development for people and collectivity because in reality nowhere, except in the cultural
sector do identities mix, cultures bridge, and nowhere else do we share and gather knowledge, eliminate conflicts
and celebrate inclusivity.

Method: It is hoped that the paper will help to disseminate the knowledge that the two exhibitions had produced in
terms of their social, political and cultural relevance, which proved that art is a potential public space where realities
can mix and speak in a peaceful and thus productive way.

Results: The first exhibition The Sea is My Land — Artists from the Mediterranean, was produced by the BNL Bank
— BNP Paribas Group, and examines the Mediterranean area as a cultural basin that unites different civilizations.
The exhibition was at first presented at National Museum of Art of the XXI century MAXXI in Rome (2013) and
one year later at Triennale Design Museum in Milan (2014). This exhibition was curated by prominent figures from
the international curatorial scene, Francesco Bonami and Emanuela Mazzonis and presented 140 works by 23 artists.
The knowledge that we obtain from the exhibition is that the universal code of art describes the ceaseless changes of
the Mediterranean, a territory of cultural dialogue where art and culture are able to go beyond social borders,
religious pluralism and ethnic dispersion in favor of peaceful communication and the creation of a parliament of
exchanges. The second exhibition D’une Méditerranée, I"autre, held at FRAC Provence-Alpes-Cote d’Azur in
Marseille and in Hotel des Arts-Centre d'art du département du Var in Toulon (2016-2017), with the curators
Francesco Bonami, Emanuela Mazzonis, Pascal Neveux and Ricardo Vazquez, added to the selection of the first
exhibition new works and artists expanding on the concepts of introspection, solidarity and the environment,
enriching the experience of the first exhibition with a new political dimension.

Conclusions: Because art produces reality, the essay shows how our perception might shift if we look at and think
about the Mediterranean as our daily public space, a space that we have to take care of, show respect to and be
responsible for; it also shows us how culture can generate trust, allowing us to consider which new horizons the
sense of a Mediterranean passport would open up and create and demonstrating that the poetic reconstruction of the
world is an emerging horizon.

Keywords: Coexistence, Sharing, Influence, Identity, Social, Compassion, New Horizons, Responsibility,
Development, Capital, Art, Trans-nationality, Archipelago, Sustainability, Responsiveness and Sensibility.

INTRODUCTION

The theme of this paper is the imagination and the conception of a Mediterranean passport. The
idea of the Mediterranean passport was first introduced by the Italian curator Francesco Bonami in his
text about the art exhibition The Sea is My Land published in the book about that exhibition'®. He even
spoke of an alternative version of the exhibition title as being The Free Republic of the Mediterranean.
As one of the participants in that exhibition | find that this concept and kind of passport should be
disseminated, developed and celebrated, at least in each of the Mediterranean countries, if not wider, for
the globalized times we are living in are the foundation of such a concept, except only that we still do not
yet see and understand that foundation clearly enough.

The aim of the paper is to show that we can gain capital even over the longer term if we create it
through culture and not through conflicts. The main questions therefore are: How do we understand what

° The Sea is My Land - Artisti dal Mediterraneo. MAXXI, Rome, Italy. Published by Feltrinelli. 2013.
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culture is? and Do we know that culture too has a power, not only politics?. Then our aim is also to
understand the paradox: if politics in its essence is the culture of coexistence and responsibility then
destructive conflicts should not exist. Therefore the aim here is to extract the positive resources of the
Mediterranean region and culture since with the flow towards the everyday, and towards the capital, we
seem to forget them.

The main characteristics of the paper are in that it is based on studies of reasons for two visual
art exhibitions that happened between 2013 and 2017 i.e. on the urgency of an exhibition concept that
lasted for five years. The paper will not analyze artworks as such, but will rather explain how the
exhibitions are conceived and how that particular conception contributes to the understanding and
solution offering for current issues of extreme urgency. It shows how the medium of the art exhibition is
evolving, avoiding remaining a passive and short term project in favor of being one capable of producing
knowledge that has social, cultural and political relevance for the future.

The methods used in the paper evolve firstly around introspection, as the title suggests. Where is
my Mediterranean passport? — may easily be a question one can ask in the future. The comparative
method will be very useful during the explanation of the already existing alternative model of passports —
the NSK passport and state, or the historical Nansen passport. Therefore according to the Derridean
deconstructivist method, the paper will analyze what the Mediterranean is, what owning a passport means
and which are the powers of art.

The results of this paper are twofold. To begin with I hope that local and regional professionals
at an interdisciplinary level will recognize the value of what the two art exhibitions in Italy and France
have achieved. Secondly, the result is also to outline where the contemporary art exhibition productions
today are heading and how they are becoming interdisciplinary, socially and politically relevant,
educational and scientific. It is human nature to imagine, create and search for objects of development,
but history has taught us that the most necessary task is the maintenance of those created achievements.
The overall result therefore of this paper is that it provides evidence that culture is the passport to the
future with which we can manage to preserve and develop rather than destroy what Mediterranean culture
already possesses.

PROBLEM STATEMENT

Material and cultural goods have always permeated and conditioned each other through the ages.
The richness of the material and immaterial cultural heritage of the Mediterrenean has always had a large
influence on the development of the economic relations of that area.

The Mediterranean basin could be the most developed economic area in the world, a symbol of
economic prosperity, which is subject to a number of factors contributing to this. However, unfortunately
it is not, again due to a number of other factors that determine the current situation.

MEDITERRANEAN TODAY

Let us briefly recall the factors that affect how the Mediterranean could be a symbol of economic
and cultural prosperity:

1. It's geographical position at about 40 degrees north latitude, causes a mild, gentle and very
favorable climate, as well as a geo-strategic position in the world political map.

2. It is a place that connects three continents: Europe, Africa and Asia.
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3. The wealth of Mediterranean historical and cultural heritage, knowledge and tradition has been
developed over the centuries: these include the legacies of Mesopotamian, Egyptian, Canaanite,
Phoenician, Hebrew, Carthaginian, Greek, llirian, Roman, Byzantine, Arab, Ottoman, Christian and
Islamic cultures.

4. The wealth in fuels and other resources is particularly important as a condition for smooth
independent development.

5. The quite well developed infrastructure and in particular the possibility of transport connections,
especially low-cost maritime transport within the region and on to the world through the Strait of
Gibraltar, the Bosporus, the Dardanelles and the Suez Canal.

6. The afordable labor force, especially in the Balkans, the Middle East and in Africa, is another
important factor.

7. The existing production capacity of the famous Mediterranean food, as well as insufficiently tested
natural resources.

8. The richness of the flora and fauna, and the unique perspective of the landscapes.

9. The Mediterranean is not only a witness to traditions and ancient epochs, but also a highly dynamic
crossroads for the development of new technologies.

However, one element is enough to stand as the main obstacle to development, despite his
importance, and that is the geo-political and strategic position of the Mediterranean. Before being
perceived as a potent force or a bridge of civilisations, diverse cultures, customs, races, languages and
religions, it turns into an arena for conquest, conflict and antagonism. Instead of having "the wind in our
sails", we have the "winds of war", conflict, destruction, persecution, migration and a return to the past.
We could argue that part of the Mediterranean is a victim of certain global or quasi-global policies with
which the region of the Mediterranean cannot cope. Therefore it is necessary that the Mediterranean
becomes recognized as a worldwide opportunity and a space of general interest, not as a place for the
conflicting interests of the great powers.

The Mediterranean exists as a nominal whole, as a geographical term, but in fact it does not exist
as a whole that rationaly uses its potential. The north of the Mediterranean and the southern shore are two
not only opposite, but often opposed poles. To the north, in a number of countries we have relative wealth
and progress in every sense, while the south is mainly a symbol of poverty and the continual search for
northern values. Some countries from the north had its colonies in the south and left a deep influence
there, but did not find the formula by which the south would become a good partner in common interest,
and not simply be perceived as a colony. After all, today we are withesess of what is happening in the
21st century, both to some Mediterranean countries and their populations. Can that painful reality be
cured? We have to find the ways and path the roads to avoid the fact that thousands of innocent souls find
death in the waters of the Mediterranean. The main question is: "Is there any hope for the
Mediterranean?". The answer is clear and unequivocal: "There is!". There is, if people really want it. We
need to recall the ambient, economic, human and other advantages and opportunities that the
Mediterranean had and will always have. But those very elementary assumptions are not sufficient
without the efforts of the so-called "human factor”. It is people who sublimate all the factors and create
the conditions for a dignified and good life in a given environment. A good example of this is a very basic
comparison or parallel between the Balkan Peninsula, which is part of the Mediterranean and the
Scandinavian Peninsula, which is part of Northern Europe. To be specific, the Balkan Peninsula has as its
heritage almost all the benefits that the Mediterranean offers to those who lives there, and yet it is not a
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symbol of wealth, a better life, stability and security, but a "powder keg"'* and a place of perpetual

conflict and instability. On the other hand, the shores of Scandinavian Peninsula in the far north of
Europe are washed by ice waves and whipped by polar winds, while long and cold winters alternate with
very short summers that allow scant vegetation. However, in such circumstances, people have matured to
the extent that they have created huge material wealth, a society of social justice and the conditions for a
decent life, becoming the place where the majority of migrants are heading today, remaining mainly
temporarly at the heart of the Mediterranean. Even without passport, Scandinavians can reach nearly
every point of the globe, exactly as once the Yugoslavian passport allowed, while for the largest number
of those in the Balkans nowdays, it is precisely their passport and origin that is the main obstacle to
stepping into even a close neighboring country.

Knowing this, people might move the line of positive examples that the Baltic countries give to
us, but the conflict of different interests dictate another form of behavior.

WHAT IS CULTURE

Of course, in one part of the Mediterranean countries, all the good and positive that the
development of human society brings has been achieved. But a large part of it still suffers. We wonder
why we suffer and must it be so? If everything that gives us our Mediterranean could be harnessed and
directed to our benefit, there might be peace and stability in this part of the world which history says is
the cradle of civilization. Nature nurtured the Mediterranean, but the question is how are we nurturing it
back? Or to quote one of the most relevant artists working today, Olafur Eliasson:

"We have responsibility to nurture nature...

There is no nature left, everything is culture. "*?

It's a powerful statement that everything is culture®®, and we can read it from various points of
view. Yes, the environmental, clmate and therefore existential issues are clearly a cultural product as the
artist asserts, but if everything is culture then politics is culture too. But what kind of cultue, we must ask.
So "culture™ has brought us to environmental problems, be it in the Mediterranean or at the global level,
but at the same time it is precisely a "cultural” problem as to how to deal with and solve them. Therefore
"culture™ equals politics, or even better, to bring in Joseph Beuys work:

Title: Kunst ist Kapital (Art is capital), 1979, Joseph Beuys. Medium: banknote (10 DM) labeled. Size: 6.5x13 cm

So we discover a paradox of a kind, that if politics in essence is the "culture" of coexistence and
responsibility then destructive conflicts should not exist. In the international division of labor, in a
properly regulated trade of goods and services, everyone finds their own interest without compromising

1 Cabaret Balkan is a 1998 Serbian film directed by Goran Paskaljevi¢ based on a theatre play by Dejan Dukovcki. Its original Serbian
language title is Bype éapyma (Bure baruta), which means Powder Keg. It was released in English speaking countries under the title of Cabaret
Balkan, with the official reason for the name change being that Kevin Costner had already registered a film project under the title Powder
Keg. The film received a number of distinctions, including a FIPRESCI award at the Venice Film Festival in 1998. The film takes place in
Belgrade in the mid-1990s, when brutality and violence had become part of everyday reality.

12 https://mww.youtube.com/embed/8sCcGrLs7ag There is no nature left, everything is culture, Arctic Imagination, Det Kongelige Bibliotek.
Accessed: 26.04.2017.

3 the way of life, especially the general customs and beliefs, of a particular group of people at a particular time. Cambridge Dictionary.
http://dictionary.cambridge.org/dictionary/english/culture Accessed: 26.04.2017.
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the other. Imagine for a moment that the Mediterranean is announced as an oasis of peace, culture,
healthy food and cheap energy, protected from all kinds of contaminants. That oasis would represent its
new identity.

The question is — is the continuity of the cultural and economic identity of the Mediterranean
endangered and how long it can take the current situation? But before that, one would expect the answer
to the question of whether that identity ever existed, if we consider the Mediterranean as a whole, or if it
is rather a neighboring of different countries around the famous basin, holders of their own identity,
which are in parts of Mediterranean in jeopardy and seriously disturbed while on other parts they are not?

Therefore, it is this Mediterranean and European identity that we should rediscover in order to
promote and preserve our own values that will be to the benefit of the whole world. The importance of
coexistence means offering and accepting (products, knowledge, even culture). In that reciprocity lies the
mutual interest that maintains and improves the quality of life. To make that possible we need to achieve
peace and stability. Poverty and hopelessness must be eradicated. It seems to be the easiest thing to do,
but history tells us otherwise.

Critical theory as well as the World Economic Forum teaches us that today we have to accept the
fact that education does not end with our universities, but on the contrary it only begins once we are
independent:

The Fourth Industrial Revolution is interacting with other socio-economic and demographic
factors to create a perfect storm of business model change in all industries, resulting in major
disruptions to labor markets. New categories of jobs will emerge, partly or wholly displacing
others. The skill sets required in both old and new occupations will change in most industries
and transform how and where people work.*

The influences of culture, the dissemination of knowledge, and polyphonic exchanges among
nations, despite parallel conflicts and destructions, have all grown over the past thirty years and after the
end of the Western monopolies in 1989, but the first resulted in a global, contemporary culture and art of
diverse origins. What we are all inevitably wondering every day is what is happening to the second ones.
The artist and theorist Peter Weibel once gave one of the most precise pieces of advice on a global scale,
and for both of mentioned processes:

We are living in a postethnic age: we encounter the postethnic state of art.®

And that is where culture and art are recognized as a key power. Art exists for the entire world,
and accepts influences from the entire world. As a producer of reality, art influences and creates change.
Art counts on both: subjects and singularities, individuals and collectives. In his famous lecture on
creative act in 1957, Marcel Duchamp sad:

All in all, the creative act is not performed by the artist alone; the spectator brings the
work in contact with the external world by deciphering and interpreting its inner
qualifications and thus adds his contribution to the creative act.™

When Duchamp asserts that good art is always bound to the actual moment in reality, it is
because artists, similarly to seismograph, have the sensibility to extremely precisely detect changes in
societies and in the world, in their force and in their duration. Therefore, we would like to recall one of

¥ World Economic Forum, The Future of Jobs, http://reports.weforum.org/future-of-jobs-2016/ Accessed: 27. 04.2017.

5 The Global Contemporary and the Rise of New Art Worlds. Edited by Hans Belting, Andrea Buddensieg, and Peter Weibel, ZKM Center for
Art and Media Karlsruhe, 2013.

18 Unpacking Duchamp, Art in Transit. Dalia Judovitz, University of California press, Los Angeles, 1995.
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the very important aspects of art and creativity and that is critical thinking'’. And according to the World
Economic Forum, the 10 skills one need to thrive in the Fourth Industrial Revolution are®®:
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We see that critical thinking in 2015 was in 4" place and creativity last, but that for 2020 they recognize
that critical thinking will be more practiced and be even in 2™ place and creativity in 3°.

NATURES OF PASSPORT

A good example of both of these processes, as well as of all the other above listed skills is the artwork
NSK passport. It is a concept trying to offer a solution to complex problems, it is a critique of a kind and a form
of critical thinking. Above all it is a creative act. It is an example of pure emotional intelligence. It is
understandable to all, decisive enough to stand for the ideas of negotiation, flexibility, cooperation and people
management. The NSK state issues the NSK passport and the NSK state is the first, utopian global state of the
Universe, as the authors explain. It does not own any territory, whether given, annexed, or conquered. It is not
even independent. It isn’t outlined by any geographical border, any form, or any representative choice of colors
or melody. It is immaterial and transnational. It is actually an artwork from 1992, by artists that were grouped
around the art collective NSK or Neue Slowenische Kunst*® — an art movement founded in Ljubljana in 1984,
just five years before the fall of the Berlin Wall i.e. at the time of the beginning of the end of the Socialist
Federal Republic of Yugoslavia. A seismographic sensibility par excellence, we will all agree.

The NSK State is a state in time, a state without territory and national
borders, a sort of »spiritual state«. Besides the members of NSK, the right to
NSK citizenship belongs to thousands around the world, to people of
different religions, races, nationalities, sexes and beliefs. The right to
citizenship is acquired through the ownership of an NSK passport.®

So, we have a situation of an artwork within another artwork, just like we have one Mediterranean
in another. But humanity will remember also another kind of passport idea, the Nansen passport issued by
the Nansen International Office for Refugees, a Nobel Peace Prize holder from 1938 — an organization
formed by the League of Nations in the 1930. The passport was issued to refugees incapable of obtaining
citizenship and was named after Fridtjof Nansen, a Norwegian humanitarian, and the office was
internationally responsible for refugees from territories affected by war between 1930 and 19309.

7 The process of thinking carefully about a subject or idea, without allowing feelings or opinions to affect you. Cambridge Dictionary.
http://dictionary.cambridge.org/dictionary/english/critical-thinking Accessed: 27.04.2017.

18 The 10 skills you need to thrive in the Fourth Industrial Revolution, World Economic Forum, https:/mww.weforum.org/agenda/2016/01/the-10-skills-you-
need-to-thrive-in-the-fourth-industrial-revolution/ Accessed: 27. 04. 2017. / Also featured in Jovan Ceki¢’s lecture Politics of visibility or about networked
images at Fluid design forum, Visible, Podgorica 21.-27.04.2017.

19 | aibach, IRWIN, Noordung, New Collectivism and the Department of Pure and Applied Philosophy.
% The NSK State, http://passport.nsk.si/en/about_us Accessed: 27. 04. 2017.
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But what if we ask Where is my Mediterranean passport? — as the title of this paper suggests. It would
mean that our perception of the question of identity has become more collective, generous, human and future
oriented. Or could it be that we, if we once create the Mediterranean passport, have at last learned from the
past? Duchamp also taught us that an artist works with the past, with the present and with the future at the same
time. Joseph Beuys sad in 1970 that everybody is an artist, while Peter Weibel says that today everybody is
creative (on the web — however). So the first part of the title - Where is my - is engaged and in the active present
time: we have to search for solutions while at the same time we are already perceiving the benefits from the
solutions we are looking for. Searching for this passport, at home or in our own social engagement, means the
intention to use it in the immediate future, but also to feel the belonging to a long awaited future that has arrived
from the past. Clearly, the Mediterranean passport is an idea for the inclusive and transnational future of the
Mediterranean region, but it is also the starting point of the first exhibition, of the two we will discuss here.

ENGAGEMENT OF ART THROUGH EXHIBITIONS

The exhibition The Sea is My Land — Artists from the Mediterranean was first presented at the
National Museum of Art of the XXI century MAXXI in Rome (2013) and one year later at the Triennale
Design Museum in Milan (2014). Curated by Francesco Bonami* and Emanuela Mazzonis®, it presented
140 works by 23 artists, from 22 Mediterranean countries, by means of photography, video and film. It
was produced by the BNL Bank — BNP Paribas Group for the occasion of the centenary of BNL. It was
conceived in ltaly, but with international aims. There are several frames of references important for the
conception of this exhibition. To begin with, the selection of works grows from diversities that flourish
from a common space, territory or legacy as well as social synergies that understand diversity as a
resource and opportunity rather than as conflict or a limitation. As a tribute to multiculturalism, post-
ethnicity, conviviality, conversation and coexistence, these works convince the visitor that knowledge is
gained from the intersections of cultures, centuries and people, and only when we overcome geographical
or political divisions and, instead, celebrate individual and collective identities at the same time.
Secondly, the catalogue of the exhibition published by Feltrinelli?® is based on interdisciplinarity and is
conceived of more as a book than a catalogue. The participating artists were asked to choose a work by a
poet or writer from their country that influenced their artistic practice and whose piece would at the same
time contribute to the attempt that the book is meant to offer — an insight in the plurality of the
Mediterranean:

The Free Republic of the Mediterranean could be an alternative title for this archipelago of an
exhibition, explored not only by artists of the image but also weavers of words, writers chosen by each
participant not to talk about their own work, but to tell the story of many different Mediterraneans.
The Mediterranean risked ending us as a great lake, a basin without an opening or a way out. Its
potential claustrophobia is dispelled by two symbolic outlets: the Strait of Gibraltar, where Ulysses
whetted his curiosity to explore the ocean and abandon a more intimate survey of the sea where his

2 Francesco Bonami was the U.S. editor of Flash Art magazine in 1991. From 1999 to 2008 he was Manilow Senior Curator at the Museum of
Contemporary Art, Chicago and Artistic Director of Fondazione Pitti Discovery in Florence. He directed the 2nd edition of the SITE Santa
FeBiennial in 1997, the 50th edition of the Venice Biennale in 2003 and was one of the curators of Manifesta 3 (2000) and the 2010 Whitney
Biennial. He has also curated exhibitions at the Whitechapel Art Gallery (London), the Hayward Gallery (London), the Pinault Foundation
(Venice), the Walker Art Center (Minneapolis), the Musée d'Art Moderne de la Ville de Paris, the Hara Museum of Contemporary Art in Tokyo,
the Qatar Museums Authority in Doha and the JNBY Foundation in Hangzhou. https://en.wikipedia.org/wiki/Francesco_Bonami Pristupljeno:
28.04.2017.

2 Emanuela Mazzonis curated in June 2015, with Francesco Bonami, the second exhibition held up at the Galleria d’Arte Moderna in Milan of
the UBS Art Collection focused on a selection of more than 100 paintings. In 2014, she curated the first exhibition of the UBS Art Collection,
presenting an accurate selection of works on paper. In 2012, she worked on the exhibition Addio Anni ’70 in Palazzo Reale, Milan. In 2011, she
coordinated the Julian Schnabel solo show at the Museo Correr, Venice. From 2005 to 2011 she worked as Assistant Curator for all the
exhibitions of the Francois Pinault Foundation in Venice, the opening exhibition of Palazzo Grassi Where Are We Going (2006), The Francois
Pinault Collection, A Post-Pop Selection (2006), Sequence 1 (2007), Italics (2008) and the opening exhibition of Punta della Dogana Mapping
The Studio (2009), The World belongs to you (2011). In 2010, she co-curated with Francesco Bonami the first show of Damien Hirst in Florence,
For The Love of God at Palazzo Vecchio.

% a Feltrinelli is one of the leading italian and international publishing company founded in 1954 by Giangiacomo Feltrinelli.
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soul was born, and the Bosphorus that Jules Verne's hero Keraban the Inflexible refused to cross in
order to avoid paying an iniquitous tax to the Sultan.**

Last but not least, a particular aspect of this exhibition production has grown from the exhibition
architecture. Making an art exhibition in space since the early avant-gardes of the 20" century no longer
means hanging artworks on the wall only or positioning them on pedestals in a space acting as a mere
container of such things. It assumes an intellectual engagement about what kind of space is adequate for a
certain selection of artworks and vice versa what artworks can be responsive to a certain nature of space.
In the case of the exhibition The Sea is My Land, that important segment of exhibition architecture was
commissioned from a professional team of architects Kuehn Malvezzi® and in close collaboration with
curators brought to an insightful experience. An interactive work with space was created starting from
and taking the form of an archipelagic spatial organization. It was not only that the islands of walls were
created within the space; the walls of the initial space lost their linear flatness and became geographical.
Visitors could walk among the islands, becoming active participants, while the perception of the wall as a
barrier, division or obstruction deconstructed into pieces of potential, of knowledge, to be transformed
into a Glissant-ean (Edouard Glissant) archipelagic Region, or even a Parlament of exchanges.
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The Sea is My Land, Commission: Banca Nazionale del Lavoro, Project team: Samuel Korn, Maxxi Rome 2013
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The Sea is My Land, Commission: Banca Nazionale del Lavoro, Project team: Samuel Korn, Treinnale di Milano 2014

But the resonant concept of this project lies also in the title. If the sea can be understood as a land, then
the passports issued by that kind of land, Mediterranean passports, are fluid, transparent as water, available to
everyone, and with endless number of pages, understandable and fluent, and stamped with waves of words,
words that nurture each other. The Sea is My Land, was charged with dimensions of meaning and hope, and
later on, in a neighboring country, in France, those dimensions unfolded and flourished in even a geographical
and time oriented concept that asserts it an activist and engaged quality.

The participatory method of the Italian exhibition unfolded from visitors of the exhibition towards
visitors of cities. Here, the cities of Marseille and Toulon are meant as islands whose reciprocity brought the
archipelago concept into reality, continuing the engagement started with Italian exhibition. In France, we dealt
with one exhibition at two distant venues, two different natures of architectures, from two different periods of
time.

New artworks were chosen from two French public collections from Marseille and Toulon, to join the
works from The Sea is My Land. First pair of curators join the second one and accordingly, new concept
developed crowned with a new title: D"une Méditerranée, I"autre / From one Mediterranean, another. This new

% The Sea is My Land - Artisti dal Mediterraneo. MAXXI, Rome, Italy. Published by Feltrinelli. 2013.
% http://kuehnmalvezzi.com/?context=projectlist Accessed: 28.04.2017.
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exhibition and collaborative interpretation of issues related to the Mediterranean region, was held in two venues,
in FRAC - Provence-Alpes-Cote d’ Azur in Marseille and in Hotel des Arts — Centre d”Art du Département du
Var in Toulon, a town some 64 km distant. The gathering of artworks, new stories and identities from three
different collections, from two states, produced a fertile ground of sensibilities, charged with potential. A
new political dimension was incorporated into this outstanding cultural project.

FRAC - Provence-Alpes-Céte d’ Azur, Marseille Hotel des Arts — Centre d”Art du Département du Var, Toulon

Why is this new political dimension important for us today? First of all, let’s imagine if this
initiated chain of concern, devotion, care and introspection could continue to reach at least several
neighboring Mediterranean countries, if not all, where the problems and potential of the contemporary
Mediterranean would be re-elaborated and reexamined through different cultural lenses and minds. A
dimension of the possibility of inclusivity, but at the same time of introspection and of philosophical
concern and inquiry would emerge, but not at a short term level. On the other hand, throughout the history
of exhibition making, at least over the two last centuries, we have witnessed the uninterrupted line of its
development, from autumn salons to salons of refused artists, from international exhibitions to world
exhibitions, from fairs to auctions, from temporary to permanent, from free to profit oriented, from
private to public, from local to global, from profit to nonprofit, from academic to modern and
contemporary, from analogue to digital, from original to remake, from one media exhibition to the post-
media exhibition condition. And we usually encounter one or a plurality of problems elaborated within
those realities, from which we do, respectfully, gain significant knowledge and perception. But what if we
manage to devote a chain of exhibitions to certain issue, similarly to a chain of revolutions, and not only
in regular rhythms after one, two, three or four years, but at the moment in time when the issue elaborated
requires the greatest effort of humanity. This is, | would argue, what is so striking and enlightening about
the connection between the two exhibitions, naimly The Sea is My Land and D une Méditerranée, |"autre —
the decision about when they should happend, in which historical moment in time. Because time conects
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power with art. So this new political dimension of the exhibition in France is important because in reality
nowhere else like in the cultural sector do identities mix, cultures bridge, share and gather knowledge,
speak about and eliminate conflicts and celebrate inclusivity. And culture has always been a mirror of
society. If the new and promising, archipelagic Land is on the horizon, as the exhibition The Sea is My Land
stands for, then to maintain and be responsible for it, with the exhibition From one Mediterranean, another we
have to mirror in dimensions of the past, present and future and bring that horizon closer. So many have left
their land to search for another one along the sea. For many this sea was tragic and for those for whom it wasn't,
the horizon appears as always a little bit further away. In Marseille segment of the exhibition, under the
curatorship of Pascal Neveux”® we see the conflictual reality produced, we critically mirror in it. We face it, and
while facing it we learn how to approach it from within, we feel charged with hope that we can from our own
micro level still somehow contribute to resetting the human dimension of it.

Il faut observer comment nous sommes en si peut de temps arrivés & autant da haine, de xénofobie,
de rejet de I"autre et analyser comment la mémoire a été anesthésiée pour qu’on ne se souvienne
plus des lecons de I"Histoire. (P. Kokkinias)*’

In Toulon, under the curatorship of Ricardo Vasquez®® we are time travellers redescovering the present
and its extreme actuality. What happens inbetween the experiences of the two exhibition segments placed in two
different nature of architecture, of space: at Hotel des Arts in Toulon from the beginning of the 20th century and
in FRAC in Marseille from the beginning ot the 21st**? We feel the weight of this time sequence of 30 minutes
between towns that weights one century. And that century was the one in which humanity mirrors world
tragedies and world unfoldings at the same time. As if we are confronting a mirror whose reflection depend on
us in the actual moment. And this moment must be a moment of urgency and solution making for new ways of
peaceful coexistence. Experiencing this exhibition we understand that we have to critically adress the politics of
our past and present existence, just like we are expected to sensibilise the opportunity to create a new and better
Mediterranean in the future. Or to use Peter Weibel s words:

In the course of the 20" century everything that was representation was replaced by reality.

Therefore the French exhibition is split in two realities just like the two Mediterraneans of which it
speaks. The socio-political reality has entered the reality of an exhibition. That unfolded to a creative and critical
act of strategically becoming visible and perceivable, as art has to reach people in order to communicate if
people have lost confidence in culture. That is why we perceive it as an engaged concept, or in Weibels words:

And now, together with the new media, art for humans™ sake is evolving. This art replaces the
expansion of the concept of art with an expansion of the concept of the artist. Scientists as well as
ordinary citizens can become artists, just as citizens and artists can participate in scientific projects,
and artists and scientists can participate in politics. This is why we speak of "citizen artists" and

"citizen scientists" >

The checkmate movement in the field of production between culture and politics, or better, between
culture and capital, is made with this fundamentally critical exhibition of two complementary segments and two

% Aprés un doctorat en Histoire de I’art, Pascal Neveux travaille successivement a Art Public Contemporain puis a la galerie Jean Gabriel
Mitterrand avant de rejoindre en 1992 Madeleine Van Doren au Credac a Ivry-sur-Seine. De 1999 a 2006, il dirige le FRAC Alsace a Sélestat et
depuis 2006, le FRAC Provence-Alpes-Cote d’Azur & Marseille dont il a piloté le projet architectural congu par Kengo Kuma, inauguré en mars
2013 dans le cadre de Marseille Provence, Capitale européenne de la culture.ll préside depuis 2013 I’association Marseille Expos, réseau
regroupant plus de quarante lieux d’art contemporain, musées, centres d’art et galeries sur Marseille Métropole. Il est également 1’auteur de textes
et articles consacrés a de nombreux artistes frangais et étrangers et commissaire d’exposition pour de nombreuses institutions en France et a
I’étranger. https://www.rencontres-arles.com/fr/commissaires/view/67/pascal-neveux Accesed: 29.04.2017.

2" D’une Méditerranée, L autre, Centre d’art du Département du Var, Toulon, 2017
% Curator and Director of Hotel des Arts — Centre d”Art du Département du Var in Toulon, France.
® Designed by Japanese architect Kengo Kuma: https://www.dezeen.com/2013/08/27/frac-marseille-by-kengo-kuma/ Accessed: 30.04.2017.

% Global activism, Art and Conflict in the 21* Century, edited by Peter Weibel. ZKM Center for Art and Media Karlsruhe, Germany and The
MIT Press, Cambridge, MA, London, England, 2014

65


https://www.rencontres-arles.com/fr/commissaires/view/67/pascal-neveux
https://www.dezeen.com/2013/08/27/frac-marseille-by-kengo-kuma/

complementary exhibitions, and if art is a producer of reality then we need it at its zenith for the present
Mediterranean and even for the world.

CONCLUSION / DISCUSSION

The etymology of the word Mediterranean means "the sea in the middle of the earth". That
assumption can also mean that if there is a middle of something, than the rest surrounding that something
is in a kind of balance. But history as well as the present times did not succeed in associating the
Mediterranean region with any kind of balance except with the balance of natural provenience. Therein
lie the paradox of the word Mediterranean that is caused by nothing else but the history of humanity, and
as for the middle, it can be perceived anywhere, depending on image construction we are looking at.

If the ownership or idea of a passport represents our identity, then the invention of a
Mediterranean passport can be seen as a potential solution to the current obstruction of the
Mediterranean. Military and political influences are having a growing destructive impact on a good part
of the Mediterranean, which unfavorably reflects on the wider environment, but also the entire world.
That painful and tragic reality must be cured.

Therefore the recommendation of this paper is that the cultural sector has a significantly different
approach, illuminating alternative ways of common existence that can be socially, politically and
culturally relevant. Culture may be the issuer of the Mediterranean passport, providing the knowhow of
its maintenance, beginning with the kind of exhibition making that can be the critical and introspective
lense focused on the future, and not only an empathic lense turned towards the past. Or as Boris Groys
sad:

The art scene has become a territory on which political ideas and projects that are difficult to
situate in the contemporary political reality can be formulated and presented.

Therefore one more conclusion of this paper is the recommendation that the poetic reconstruction
of the world is an emerging horizon. On the other hand, if in some parts of the Mediterranean institutions
are not in a position to intervene culturally, then their universities might show their vital force.

The Polish sociologist Zygmunt Bauman observes that our era does not recognize the concept of a
well-organized society of principles and ideas, coherence and continuous identity. He points out that the
problem of identity should rather be seen as a goal than as a pre-defined factor that we were given either
by birth, by class, ethnicity, or work. Identity is revealed when we construct it starting from nothing,
when we create it, or imagine it, rather than discover or find it. That is why we imagine the
Mediterranean passport. Although it was for most of modern history, Bauman argues that the nation-state
is no longer the place for the natural deposits of the hopes of the population. Who or what can it then be?
In Boris Groys words...it is contemporary art alone that is able to demonstrate the materiality of the
things of this world beyond their exchange value.

* Boris Groys, Art and Money, Journal#24 — April 2011 http://www.e-flux.com/journal/24/67836/art-and-money/ Accessed: 28.04.2017.
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ABSTRACT

In recent years, in Turkish legal system as well as in other European legal systems, a new field of law is developing
that called administrative penal law. This field is standing between administrative law and criminal law, also using
the principles of these branches of law. The acts and omissions which are subject of administrative sanctions are
similar to crimes, and elements of these acts and omissions are also similar to elements of crimes: they are factual
and mental elements, culpability, and illegality. However these sanctions are decided and enforced by authorized
administrative agencies, by using administrative procedures and principles. Authorising administration to impose or
apply sanctions is not a new or modern approach in the history of law, it as phenomenon that exists almost every era
of legal history. Efforts to systematize administrative sanctioning makes this field of law popular and more
important in Turkish legal system. For the last decade administrative sanctions have been prevalent and involved in
every aspect of individuals’ life in Turkey. Administrative penal law is based on the police function of
administration. Administrative sanctions are a dimension of unilateral decision-making that is called administrative
act. As a result of this, administrative sanctions may be examined with the elements of administrative acts; that are
competence, procedure, form, cause, subject and aim. This study will aim to examine the principles of
administrative sanctions in Turkish legal system in comparison with the principles of criminal law.

Keywords: Administrative Penal Law, Administrative Sanctions, Contravention, Police Function, Public Order.

INTRODUCTION

All societies need a particular social order, from the most primitive and simple one to the most
sophisticated and complex one (Duran, 1982: 248). Therefore the oldest use of public power is police
function to ensure the public order and to restore it when it is broken. The administrative police intervene
to prevent public order and to maintain social discipline (Frier, 2004, 239).

Police function of administration is principally preventive, but sometimes it can be repressive
(Ricci, 2004: 100). Sanctioning by administration is based on the repressive face of police function
(Delvolvé, 1983: 264). It is necessary for the presence of administrative sanctioning the competence to
control an act violating or endangering the public order. These sanctions are directly decided by
authorized administrative agencies with an administrative act in accordance with administrative
procedure, without entering a judicial decision (Ozay, 1985: 35). By this way administrative sanctions are
a dimension of unilateral decision-making power of the administration that is called administrative acts
(Ogurlu, 2004: 3).

The acts which violate public order may be a criminal offence or a regulatory offence. So, crimes
and regulatory offences, they are similar to each other. For this reason the elements of regulatory offenses
that are subjected to administrative sanctions can be explained by comparing them with the elements of
crimes.

These two characters of sanctioning by administration lead to evaluate a new branch of law lying
between criminal law and administrative law, which is called administrative penal law. First book
examining that field of law, was written in German by James Goldschmidt at 1902, named it also: “Das
Verwaltungsstrafrecht”. The small title of that work clearly emphasizes the notion of this field: “Eine
Untersuchung der Grenzgebiete zwischen Strafrecht und Verwaltungsrecht” (a survey on the borderlands
between penal law and administrative law).
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Authorising administration to impose and enforce sanctions against individuals is not a new or a
modern approach; it is a phenomenon that exists in every era of legal history. Yet in case of separation of
powers, there is no need to make a distinction between criminal sanctions and administrative sanctions.

In addition to this, intensifying trend of depenalisation or decriminalisation in European legal
systems in the last quarter of the last century increases this field’s importance. Furthermore, some simple
violations for which no sanction has been set forth in advance became a subject of administrative
sanctions. You can see administrative sanctions every part of individual’s life: Environmental law, law on
population registration, banking law, law about local governments, law on meetings and demonstrations,
law on radio and television broadcasting, etc.

Before discussing acts violating public order and the sanctioning by administration we need to
make a final clarification to prevent confusions. There are some sanctions decided and enforced by
administrative agencies that they are not in the scope of administrative penal law: Disciplinary sanctions
and sanctions arising from public service contracts. These sanctions are not related to the public order,
their legal interests and bases are different. Legal interest of disciplinary sanctions is to protect the order
about internal affairs of a public institution and it is originated from hierarchical power. Legal interest of
sanctions arising from public service contracts is to provide the public interest about execution of a public
service and it is originated from the contractual relation between the administration and the public service
provider. For the enforcement of sanctions generating from administrative penal law, in principle, there is
no need for a statutory or contractual relation between administration and individuals, as is the case for
criminal law.

ACTS VIOLATING PUBLIC ORDER AS SUBJECTS OF ADMINISTRATIVE SANCTIONS:
REGULATORY OFFENCES OR CONTRAVENTIONS

The notion of public order is a very variable notion with respect to countries and, in the same
country it is variable due to social circumstances and social faith (Ricci, 2004: 100). So the regulatory
offences set forth by statutes have a large variety with respect to countries, even in denomination of the
acts.

Denomination of regulatory offences in Turkish legislation has an interesting anecdote. In 1840,
the first western-sourced penal code of Ottoman State was adopted from French penal code (Code penal).
That code (Ceza Kanunname-i Hiimayunu) categorized crimes according to their gravity: Felonies or high
crimes (curtm, crimes, Verbrechen, delitti), offences or misdemeanours (clinha, délits, Vergehen) and
contraventions  (kabahat, contraventions, Ordnungwidrigkeiten, contravvenzioni o illecito
amministrativo). Former Turkish penal code (Legislation number: 765) adopted from Italian penal code
(codice penale italiono) set forth two types of crime: Felonies and contraventions. Actual Turkish penal
code (Legislation number: 5237) makes no classification in crimes, there is only one type of crime. And
Act on Contraventions (Legislation number: 5326) in inclusive of the regulatory offences which were
subjected to penal code previously. After this act we need to use for all kind of regulatory offences in
Turkish law concept of contravention (kabahat). According to article 2 of the Act; from the phrase of
contravention, it is understood that an unlawful act against which statute stipulates an administrative
sanction.

After this short explanation about the concept of contravention, we can define the principles
about the elements of the acts violating public order. Unless other acts stated in these explanations it will
be referred to the articles of Act on Contraventions.
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No Sanctioning without Law and Non-Retrospectivity

An act may only be sanctioned as a contravention if the possibility to impose an administrative
sanction was determined by statute before the act was committed. Otherwise administrative police may
only prevent this act or activity, any kind of sanction cannot be enforced.

The principle of non-retrospectivity was set forth in the Act without any exception. But the Act
makes an exception in the legitimism principle: The general regulations of administrative authorities may
determine a contravention, in the limits according to the distinctions set forth by a statute (art. 4/1). The
principle of non-retrospectivity is effectual in the administrative regulations, these regulations need to
come into operation before the offence was committed (Mahmutoglu, 1995:109).

Principle of Certainty and Prohibition of Analogy

Principal of certainty or determinacy is a natural result of no sanctioning without law principle.
The definition prescribed by statute of a contravention need to be certain and clear (Mahmutoglu, 1995:
103; Ozgeng, 2006: 102). The Act did not make an exception about this principle. An act or omission
needs to be determined as a contravention by a statute or a regulation before such act or omission was
committed.

Certainty principle prohibits also analogy (Ogurlu, 2004: 5). Against an act no administrative
sanctions can be applied even though it is too similar to a contravention.

Principle of Individual Responsibility

According to this principle, administrative sanctions need to be applied and enforced against
whom committed the offence. However, this is not a certain principle in administrative penal law, unlike
in criminal law.

An offender acting for a real or legal person or representing another person, under the terms of
the law can be subject to administrative sanction. Hereunder, administrative sanctions may also be
enforced against the legal person for the contravention for which person is acting as an organ or
representative or who is not an organ or a representative but acting on the part of the activity of the legal
person as a duty (art. 8/1). Suchlike, represented real person may also be subject to administrative
sanctions for the offence of which person represents him or her (art 8/2). There is no need to be a
legitimate relation between represented person and representative (art 8/4).

In criminal law, on the death of guilty or sentenced person the case or the sentence terminates all
results of the case or the judgement. In administrative penal law, in case of death of offender after
applying the sanction, enforcing of sanction can be proceed against inheritors (Act on procedures of
collection of public receivables art. 7).

Factual Elements of Contravention: Actus Reus, Objective Element of Act

Contravention is an unlawful and reprehensible act constituting the factual elements set forth in a
statute or general administrative regulations.

An offensive act may be processed with an executive behaviour or neglected behaviour (Ozgeng,
2006: 153). In principle, individuals are held liable for their objective attributions. But commission of a
contravention’s factual element may be possible by omission (art. 7). Liability for an act by omission
offender needs to be responsible for averting the result or the omission need to be tantamount to
fulfilment of the factual elements by an act.
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Factual elements of contravention are action or movement, damage or to put public order in
danger and causality between the action and the result. In some cases the factual elements of an act are
not be completed, then there will be an attempt to a contravention. For an attempt or someone shall be
deemed to have attempted to a contravention, offender needs to take a direct step towards the realisation
of the factual elements of the contravention. As in criminal law, in administrative penal law, in principle,
attempt is not a subject of sanctioning (art. 13). Unless expressly provided by law, a mere attempt cannot
be sanctioned.

One specific situation about the factual element of a contravention need to explain is continuing
actions. If a contravention realised with an uninterrupted action or movement, reach up to sanctioning the
action is considered as one offence (art. 15/2).

Mental Elements of Contravention: Mens Rea, Subjective Element of Act

Mens rea is offender’s mental connection with the act (Ozgeng, 2006: 312). It can be intention or
negligence. In penal law if the applicable penal code does not expressly stipulate, there is no punishment
on negligent acts. However Turkish sanctioning system makes a difference between crimes and
contraventions. For contraventions intentional act or negligent acts are in the same degree for liability
(art. 9).

Culpability

If offender is not condemnable for his conduct, there will be no sanctioning for him or her
(Napolitano, 2013: 49; Goldschmidt, 1902: 578). In accordance with this principle, it is not possible to
apply a sanction on a faultless person, nor can it be given a more grave sanction for fault (Mahmutoglu,
1995:109). Culpability is related to personal situation of offender. Offender needs to be aware that the act
he or she committed is unfair (Napolitano, 2013: 50). It is a question about offender’s age and mental
situation. Culpability is the element that needs to be required at the time of the offence (Goldschmidt,
1902: 580).

At the time of the offence, to a child offender who has not completed fifteen years of age
administrative fine cannot be applied (art. 11/1). There is no clarity about the other administrative
sanctions, in such case we should be look at the specific regulation set forth an administrative sanction.

To the person who cannot perceive the legal meaning or consequences of the act he was
committed because of mental disease, or to the person whose capacity of operating his actions has
significantly decreased about the offence administrative fine cannot be applied (art 11/2).

Illegality

Illegality is a value judgement on the human acts that they are incompatible with the legal system
or violate prohibitions which are constituted by legal order (Ozay, 1985: 71).

An act needs to be unlawful act for being a subject of an administrative sanction (Goldschmidt,
1902: 559), likewise in the criminal law. If a cause makes that act legally acceptable, there will be no
sanctioning. In other words, if offender’s act is compliance with laws, he cannot be considered as he
acted unlawfully. The causes which render offender’s act lawful or legally acceptable are not only
originating from statute, any sort of rule can make an act lawful, including written and unwritten rules of
law. Exercise of a subjective right, to protect own or another’s legal interest, to prevent an imminent
danger to life, limb, freedom, property or act in self-defence are some reasons make offender’s act lawful
(Napolitano, 2013: 114).
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Perpetrator and Participation

Perpetrator is the one who realise the factual and mental element of an act. The acts set forth by
penal codes or regulative acts of administration are the acts which can be perpetrate by everyone (Ozgenc,
2006: 171). In principle, there is no need a particular specification on the perpetrator. However, law can
set forth exclusive crimes or contraventions, like employee crimes.

In criminal law real person can only be perpetrator, but in administrative penal law legal person
or legal entity can be object of an administrative sanction. In this case real person who is the perpetrator
and the legal person whom represented by real person may also be responsible for offence.

The other specific situation about perpetration of an offence is participation. If several person
participate in a contravention, each of them shall be deemed to have committed contravention (art 14/1).
The Act made no diversion between primary or secondary participant, they are both deemed as an
offender.

ADMINISTRATIVE SANCTIONS: PRINCIPLES AND TYPES

Act on Contraventions determines its scope of application with respect to the nature of sanction,
not to the nature of offence; because it is almost impossible to find the nature of offences. In various
countries, the same offence is set forth as a crime, misdemeanour, contravention or regulatory offence. It
needs to be excepted that legislators have power of discretion on this matter.

Administrative sanctions can appear in many forms. They can be related to personal statute of
real or legal person, e.g. warning and deportation; or they can be for an activity conducting by private
person, e.g. recreation of driver’s licence and withdrawing of permits or licences; and finally their effect
can be on property rights, like administrative fines and prerequisites for confiscation. However they
cannot be a punishment restricting freedom, that is, imprisonment; this sort of sanctions may be applied
by courts for crimes (Turkish Constitution art. 19/2).

The rules of the Act mainly stipulate two sort of administrative sanctions: administrative fines
and confiscation. For the other sorts of administrative sanctions, special provisions apply.

Legitimism Principle or No Sanctioning without Statute

Act on Contraventions, contrary to the acts which are subjected to administrative sanctions, do
not deviate from the legitimism principle with respect to the sanctions. Hereunder, the sort, duration and
guantity of a sanction can only be set forth by a statute (art 4/2). The Act prohibits setting forth sanctions
by administrative regulation.

Ne bis in idem or Not Twice in the Same Thing

Ne bis in idem is a principle to effect that trial or investigation cannot be instituted twice for the
same action (Ozay, 1985: 35). This principle is also apply to contraventions and crimes.

Same act is determined as a contravention and as a crime by statutes, only one sanction, that is
sentence, can be applied (art. 15/3). Therefore, special provision may set forth exception: For example
offences set forth by Act on Environment (Legislation number: 2872) are subjected to sentence and also
administrative sanctions.

If more than one contravention is committed by an act and only administrative fine is set forth,
the graver one can be applied (art. 15/1). If statute sets forth other sort of sanction for the offence, this
administrative sanction and administrative fine apply.
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Nevertheless ne bis in idem is not effective, if the legal interest protected by infringing rules are
different. So it is not effective between administrative sanctions and disciplinary sanctions. One act
constitutes a contravention and a disciplinary action, administrative sanction and disciplinary sanction can
be applied. However due to the fact that the legal interests protected by criminal law and legal interests
protected by administrative penal law are principally same, the principle is valid between them.

Proportionality Principle and Personalization of Sanction

Every rule of law is based on a value or an interest and every offence infringes the legal interest
protected by a norm (Ozgeng, 2006: 150). Sanctions set forth by statute or applied by administrative
agencies need to be proportional to the gravity of infringement (Ozay, 1985: 59).

The principle of proportionality is not only a principle to be applied in the application of the
abstract rules of law to the concrete situation, but it also guides the legislator. According to the rule of
law, offender should not face with a grave sanction for a simple or mild violation. Administrative
sanctions and police measures need to be in reasonable proportion to violation of public order (Yayla,
2009:59).

Personalization of sanction is a natural result of the proportionality principle. If the amount of
administrative fine is regulated with upper and lower limits, it is possible that personalization of
sanctioning. Under these circumstances, while the amount of sanction is determined, the unlawful content
of the contravention committed with the defect and economic situation of offender are together taken into
consideration (art. 17/2).

Compatibility of Sanctioning with Human Dignity

According to Turkish Constitution, “No one shall be subjected to any sentence or treatment
incompatible with human dignity.” (art 17/2). Administrative sanctions, such as sentences, will also cause
suffering and deprivation, this sanction should not be in the form of persecution in any way; they need to
be incompatible with human dignity (Ozgeng, 2006: 529).

ELEMENTS OF ADMINISTRATIVE SANCTIONS AS AN ADMINISTRATIVE ACT

Administrative sanctions are administrative acts, so they can be examined with respect to the
elements of administrative acts:

Competence

Unless law expressly determines otherwise, the lack of competence is the rule in public law
(Ricci, 2004: 62). The decision-making power in the capacity of constitute an administrative act cannot be
exercised by any person or board, even if the person or the board is part of public administration (Duran,
1982: 401). Incompetence is the first thing need to be controlled at judicial review (Frier, 2004: 453).
That is to say, competence is the most important element of an administrative act (Ozay, 1985: 121).

At first appearance, a sanction called “administrative sanction”, it needs to be decided and
enforced by authorized administrative agencies. However, the Act authorizes judicial authorities and
courts with competence to decide administrative sanctions (art. 23 and 24).
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Procedure and Form

The procedure element of an administrative act includes all formalities to be completed before the
adoption of the act (Delvolvé, 1983: 152). In decision-making by administration some procedural rules
are generally followed (Duran, 1982: 406). In Turkish law there is no general codification on
administrative procedures. Therefore administrative procedure is being processed in accordance with
administrative customs.

Procedural element of an act becomes more important when the acts having characteristics of
sanctioning are discussed (Ozay, 1985: 130). Before enforcing and applying an administrative sanction, a
prosecution process needs to be made. In accordance with audi alteram partem rule, the person who is
being prosecuted needs to be heard. In some acts, for example act on the protection of competition,
contains some several rules about the prosecution process about contraventions. Act on Contraventions
does not stipulate any rule about the decision-making process.

Form is the thing what will of administration declared. The written form is obviously the most
frequent rule in form element (Delvolvé, 1983: 179). First of all, encountering with an administrative act
as it will be the image of that act, form is the first element to be proved for existence of an administrative
act (Yayla, 2009: 102). In principle, administrative acts need to be in writing and execution of an
administrative act it needs to be notified.

Internal Elements of Administrative Sanctions

The internal elements of administrative acts are cause, subject and aim. To create an
administrative action there need to be a legal reason or authorization and a factual cause (Yayla, 20009:
130). For sanctioning by administration there need to be an act set forth by law as a contravention that the
act violates public order. The acts or activities not related to public order cannot be a subject of
administrative sanctions.

Subject element of an administrative act is the legal results of that administrative act (Yayla,
2009: 132). It anchors in the causal element of administrative act. Subject of an administrative sanction is
imposing somebody an obligation.

Aim or purpose element of an administrative act is a particular public interest (Yayla, 2009: 140).
That is, the aim element of an administrative sanction is to maintain the public order. By the meantime,
the aim is related to legal interest protected by rules. Act on Contraventions is setting out it’s aim as
protection of social order, public morality, public health, environment and economic order (art. 1).
Administrative sanctions have also the characteristics of a notice, so they can prevent following or future
offences (Ogurlu, 2004: 3).

LITIGATION AGAINST SANCTIONS

Administrative sanctions are subject to judicial review such as every act and activity of public
administration. Legal systems that adopt administrative regime principle and separation of ordinary and
administrative justice, such as Turkish and French legal systems, administrative courts have jurisdiction
to adjudicate administrative acts. Yet Turkish Act on Contraventions prefers another way and deviates
from the principle; it set forth a complex litigation process.

Despite the Act’s substantive aim is to systemize administrative sanctioning, it mainly regulates
administrative fines and prerequisites for confiscation. And the judicial remedy set forth by the Act does
not apply to sorts of administrative sanctions.
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Administrative fines and prerequisites for confiscation may be filed with the peace penal court at
the latest within fifteen days from the date of notification or pronouncement of decision (art. 27/1).
However, administrative fines originating from taxation may only be filed with tax courts that are
specialized sort of administrative courts (supplementary art. 1). Other sorts of administrative sanctions are
subject of an action for annulment at administrative courts (Administrative Justice Code art. 2).

If a contravention was sanctioned other sort of administrative sanctions with administrative fine
or prerequisites for confiscation, administrative justice has the jurisdiction (art 27/8).

We mentioned that administrative fine and prerequisites for confiscation may be applied by
public prosecutor or criminal courts in prosecution or trial (art. 23 and 24). In the present case against
administrative fines and prerequisites for confiscation, it can be appealed under the legal remedies
regulated by Penal Procedure Code.

CONCLUSION

Influence of depenalisation or decriminalisation trend in European legal systems affects Turkish
legal system. This influence commenced an effort to systemize administrative sanctioning system in
Turkey. As a result of these efforts Act on Contraventions has been amended and contraventions that
were subjects of criminal law have become subjects of administrative penal law.

Before the Act, administrative authorities had also competence to apply sanctions against
individuals, it was not a new matter in Turkish Legal System so as in the other legal systems. On the other
hand, before the Act there were no rules about basis of liability; the rules about administrative sanctions
were dispersed in specific regulations. The act inserts general provisions about contraventions and
sanctions and basis for sanctioning into Turkish law, so it set up a particular system on administrative
sanctioning. However, Turkish legislator abstains from organizing the entire system.

Although the general provisions about contraventions and sanctions set forth by the Act respond
some needs, the provisions about litigation process and judicial remedy set forth by it increased the
complexity.
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ABSTRACT

There is no discussion about the first rules of labour relationship in Montenegro. So, this work, at first time, gives an
analysis of juridical regulation of labour relationship and shows what consideration of employment in Montenegro
was from late 19th century to 1941. As it assumed, customary law was first regulator in the area of work. General
Property Code for the Principality of Montenegro was enacted in 1888 and this Code regulated contract of service
(locatio-conductio operarum). It was consensual contract and parties had to agree to the service to be rendered and
the remuneration to be paid. The employee had to do what was required of him diligently. Very important rule was
that employer couldn’t just dismiss sick employee without any care. This contract was main regulator of labour
relationship until 1918 and union of Serbs, Croats and Slovenes. Socio-economic factor in that period (of 1918 to
1941) affected on independent evolution of labour law beside civil rules, more precise-contract of service. That
labour legislation provide more rights for employees than contract of service. These rights relate to minimum wage,
working hours and social security. After normative analysis and analysis of case law, it is clear that contract of
service regulated by General Property Code for Principality of Montenegro remained basic regulator of labour
relationship regardless of employment legislation in Montenegro until 1941.

Keywords: Contract of Service, Labour Relationship, General Property Code, Employment, Employee, Working
Hours, Wage.

BASIC FEATUTES OF REGULATION OF WORKING RELATIONSHIP IN MONTENEGRO
FROM 1918 TO 1941

Question of legal regulation of working relations before creation of Kingdom of Serbs, Croats
and Slovenes is the question of particular significance not only from the aspect of history of labour law in
Montenegro but also looking more widely. However, this matter still waits for scientific processing so
until that we can only state a fact that General Property Code was the basic regulator of relations related
to employment of individuals. It is still less known a fact that King Nikola issued special “Workers’
Rule” which specified nine-hours working day after the first strike in Montenegro in 1888 (Bogicevic,
157). In fact, workers of the Military regional workshop in Obod (1866) stopped operation in 1888 due to
low wages, which was “the first form of organized movement for worker’s rights in Montenegro and the
very beginning of modern right to strike.”**Therefore, even though wider fight of workers for their rights
started by inclusion in the labour movement of the former Yugoslavia, individual actions of workers
before unification in 1918 should not be forgotten.

In the period between two World Wars there were some significant changes which influenced
gradual independence of labour relations compared to other socio-economic relations. That process of
separation of labour relations resulted in formation of special legal norms, which would gradually become
a part of a special branch of law — labour law. In the observed period, there was a complex system of
rules, which regulated labour related relations since there were civil rules and rules of special labour
legislative.

% Apart from that, the same workers managed to obtain relevant recognitions and medals for work of 20 to 30 years without a mistake.
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The basic fund of civil rules related to labour relations were contained in the General Property
Code. The Code regulated contract of service (locatio conductio operarum) in its Chapter VIII. Apart
from that, the Code regulated in its Chapter X contract of service by section which was actually
temporary service contract (locatio conductio operis). Both contracts related to rendering service, with
differences related to the mode of determining remuneration (Article 880) even though, of course, that
was not the only difference between them which will be seen from this paper.

Therefore, the General Property Code regulated contract of service and temporary service
contract in separated chapters, which can be defined as modern solution, since the most of contemporary
codes did not regulated more widely legal relations related to labour. Anyway, we should bear in mind
that German Civil Code separately regulated contract of service and temporary service contract. Austrian
Civil Code did not separate norms related to contract of service and those related to temporary service
contract but it regulated them within services for remuneration (Rusnov, p.562). Regardless the fact that
these provisions were placed within the same chapter 26 (§ 1151 - 1163), legal norms showed that the
legislator made difference between these two contracts because some rules related strictly to the contract
of service but could not be applied to temporary service contract. Serbian Civil Code followed its source.
In fact, it regulated contract of service (8706 - 722) without distinguishing at the first sight contract of
service and temporary service contract. However, when talking about default of worker in § 710, it
mentioned ordered thing, that is service which worker did not render at arranged time, which indicates
that one thing was service, getting some job done by worker for client, and the other thing was making
something (Miljkovic, p. 277).

First of all, it is necessary to emphasize that the General Property Code regulated contract of
service in general sense. According to that, it did not regulated rights and obligations of parties thereto in
details so at first sight one code say that it left more space to the autonomy of will. In fact, legislator
dedicated 12 articles to this contract (Art. 329 — 340, Art. 879), while total of 20 articles were dedicated to
temporary service contract which indicates enough to existence of incomplete legal regulation of contract
of service. At first sight obvious is the difference in relation to German Civil Code which dedicated to
these contracts approximately the same number of articles, 19 to contract of service and 21 to temporary
service contract. However, different level of development of capitalist relations influenced the differences
in the range of legal regulation. Bogisic was well aware of the complex circumstances in which civil
society formed in Montenegro so there is a great probability that he put labour relations into a group of
relations which should not be necessarily completely regulated (Bogisic, 1999, p.126). Reasons for
incomplete regulation of contract of service may be looked for at various sides. In the first place, it is
certain that Bogisic was familiar with trends of workers’ fight in Europe which resulted in protective state
intervention from the mid XIX century already. He knew that due to development of capitalism there
would be certain activities in Montenegro so he left space to possible state intervention. Apart from that,
Surveyfrom 1873 contained a lot of data on relations between workers and employers, that is, relations of
servants and masters, which is a clear indicator that role of customary law rules could not me undermined
in the domain of hiring work force, so the legislator conceded part of relations to the action of customary
law. At the end, there is a possibility that legislator, apart from all mentioned reasons, had in mind and
conceded some segments to the free will of parties.

As it could be seen, the basic corpus of civil rules on labour relations was included in the General
Property Code, customary law and sporadic acts of the highest instance of the government (e.g.
“Workers’ Rule”). With unification in 1918, changes in the frame of legal regulation of labour relations
occurred. Those changes moved towards establishment of more rights for working class apart from those
which were available within civil regulation of contract of service.

The Vidovdan Constitution, which was approved in 1921, contained provisions that guaranteed
workers certain socio-economic protection, such as provisions on protection and security of workers,
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working hours, social welfare, disability protection and right of workers to trade union organization. On
basis of these provisions, numerous acts which treated relations between employers and workers were
adopted in former Yugoslavia and they formed so called labour legislation, as completely specific
legislation in relation to property, more precisely civil legislation (Sirotkovic, Margetic, 1988, p. 277).
However, the fact that rules related to labour legislation did not apply or were eluded is often emphasized
in literature. It was specially emphasized that its application failed in Montenegro, were labour movement
was not particularly organized S. Medenica states humerous data showing that working hours of 8 hours a
day which was assigned by Law on protection of workers from 1922 were not complied with. He
emphasizes that the hardest situation was at the crafts, trade and forestry workers who worked 12 to 18
hours a day (Medenica, p. 179). Further on, he states that social security was not even partially solved
illustrating this with data that in Berane only 10 out of 130 workers, officials and apprentices had social
security. Moreover, in contemporary press, issue of social security was characterized as specially “painful
issue” and required more complete application of social security in Montenegro (Voice of Montenegro,
1939).

These arguments state enough and give a clear image of hard position of workers in Montenegro.
However, there was one case which indicates on application of Law on protection of workers. This case
cannot more comprehensively change already acquired image on bad position of workers in Montenegro,
but regardless to that it shows that after all there were some exceptions where rights of workers were
taken care of. Actually, Lazar Roganovic, a baker from Cetinje filed a suit against Jagos Simovic, a baker
from Cetinje, for remuneration of 810 dinars based on contract of service. Contract of service was
concluded between plaintiff and defendant according to which plaintiff was obliged to work in the bakery
of defendant eight hours a day. However, proceedings defined that plaintiff “worked 4 hours overtime in
average by the contract mentioned and contract mentioned in § 6 of Law on protection of workers. Every
overtime work shall be paid by the owners of companies by § 10of Law on protection of workers at least
50% more than regular work.” (Basic Court Cetinje, IV-1931-192, No. 1308) Since the plaintiff worked
18 days at defendant’s, and his salary was 60 dinars, with overtime work which was calculated, the Court
made decision that defendant should pay plaintiff the required amount and based its decision on Article
329 of General Property Code and paragraphs 5, 6 and 10 of Law on protection of workers (Basic Court
Cetinje, 1VV-1931-192, No. 1308).

Finally, it should bear in mind that in the period between two World Wars, contract of service had
special and different place than in the period of adoption of the General Property Code. At the end of the
19" and beginning of 20" century there were changes having resulted in strengthening of working class
which in the field of rights reflected in changes in theoretic conception of contract of service and
definition of term labour relations. Actually, contract of service, which rested upon Roman concept of
contract locatio — conductio, in the period of liberalism had dominant nature of contractual relations and
was considered an act of exchange of work for wage. Economic and social position of worker was not
taken care of which was consequence or Roman understanding, or fiction that working activity (strength)
and worker’s personality existed separately. However, during 19" century, it was noticed that working
engagement of individuals leads to involvement of his personality in the working process and that
property elements are not single nor the most important element of contract of service. Differences
between contract of service and labour contract, which was a new and specific contract which could not
be equalled with existing civil law contracts were more and more insisted on (Sunderc, 1997).

Mainly, previous presentation tackled on some theoretic issues of labour law so that contract of
service can be more comprehensively defined in the General Property Code on one side, and its
application during the time between two World Wars on the other. Apart from that, it is a consequence of
the fact that there is no wider theoretic analysis of the contract of service in our legal science which was
result of various circumstances. Actually, pre-war theory was usually based on contract of service in
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Austrian and Serbian legislation which did not recognize contract of service as a special institution.
Theoretic development of this contract could not occur later since labour contract, as a contract with
private and public elements prevailed, and contract of service became a part of legal history.

DEFINITION OF CONTRACT OF SERVICE

Article 879 contains definition of the term contract of service. Pursuant to this article service
existed when one party obliged to render the agreed service while the other party obliged to pay for that
service. According to this definition of contract of service, important elements of contract of service were
service rendered and remuneration for it. Contract was consensual and will of parties on important
elements was enough for its conclusion.

Contract of service could be concluded for rendering certain types of service. However, having in
mind concrete socio-economic setting of Montenegro in the period between two World Wars,it can be
concluded that this contract did not have wide domain of application. In fact, even though capitalist
relations were based on solid grounds, more complete separation of manufacturer from working assets
was not achieved, or more precisely, social structure was not dominated by professional workers who
could live exclusively from selling their work force.Taking into account low level of industrial
development, very small number of population was employed in industry or craftsmanship. Majority of
employees worked in agriculture with one smaller number being permanently employed, and majority of
employees working for wage (Medenica, 177). Available archive is not characterized by diversity. The
greatest number of disputes were entered by house servants against their masters for remuneration for
rendered services.*® Cited dispute of the baker from Cetinje, as well as dispute of a mason from Lastva
who performed job of caretaker in road construction, are important.

Apart from Article 879, which gives general definition of contract of service, another article
contains wider rules. Article 329 particularly states that every service “even one measured by time spent
should be paid or otherwise remunerated.” Therefore, we could say that this article gives conceptual
definition of labour relation as factual relation which existed independent of whether contract of service
was concluded or not. Consequently, worker could acquire right to compensation based on the fact that he
performed job, that is, based on factual labour relation (Brajic, 128). If this stand is accepted, it is obvious
that Genera Property Code was ahead of its time since other codes knew only contract of service, that is
labour contract, and the very theory mainly after the World War | developed the concept of labour
relation. Fact that Montenegrin courts in the period between two World Wars were based on Article 329
when they admitted to worker right to compensation regardless of not concluding contract of service is of
particular significance. The following case is the clear illustration.

Actually, in 1934 Joka Pejovic, maid from Cetinje, filed a suit against Anto Jankovic for payment
of wage. Plaintiff served at defendant’s grandmother, late Stana Dakovic, for monthly compensation of
300 dinars. Plaintiff stated under oath that she continued the contract with the defendant under the same
conditions after death of Stana Dakovic. Court took this statement as proof and pursuant to Article 879
obliged the defendant to remunerate unpaid wage. Apart from that, court added in the statement of
grounds the following: “Anyway, regardless of the stated fact that contract of service was concluded,
Plaintiff would have right to remuneration in the sense of Article 329 of the General Property Code
although this remuneration would be determined by the Court in lack of the contract.” (BCC, 1V-1934-
601, No. 939)

#BCC, 1V-1934-601, No. 939, June 10, 1935, Cetinje, Joka Pejovic, maid from Cetinje, filed a suit against Anto Jankovic, an accountant from
Cetinje for charging of debt from contract of service. Similar BCC, 1V-1923-31, No. 252, f. 164, April 20, 1923Cetinje; BCN, PI. 58/40, June 22,
1940, Niksic; BCC, 1V-1922-46, No. 536, May 17, 1922, Cetinje.
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When we discuss contract of service, we usually state that worker was subordinate to the
employee (Zimmermann, p. 397). This subordination could be observed from two different aspects,
personal subordination and subordination in the process of work. Regarding Montenegrin customary law,
it is emphasized that employer did not have any power over workers and that he could not “reprimand
workers but only encourage them.” (V. Bogisic, 2004, p. 191) General Property Code (Art. 334)
emphasized in one place that employer was obliged “to take care to encourage in worker general rules of
honesty and mild-temperedness,” that is a clear indicator that there were elements of patriarchal values in
labour relations. That meant that there was no discussion of some particular subordination of workers to
employees even by the Code. Source data do not say anything on this segment of labour relations even
though it is completely sure that in the process of work worker was obliged to follow employer’s
instructions.

Persons who were not of full age could also conclude contract of service. In those cases contract
was concluded on their behalf by a parent or a guardian. It could be seen from one dispute from 1923 it
can be seen that mother of a worker filed a suit against employer who hired her son Vaso for a period of
five and half months (BCC, No 252- I\V-1923-31).**The Code did not prescribe minimum age for getting
into service like no other contemporary code, or codes adopted later on since adoption of special rules of
equality regulating those issues followed and they set minimum limit for getting into service.

RIGHTS AND OBLIGATIONS OF PARTIES

While defining content of labour relation, it is necessary to start from the point that worker was
obliged to perform agreed work while employer was obliged to pay certain remuneration for the
performed work (Art. 879). Therefore, there was obligation of worker to render the service on one hand,
and right of employer to require rendering of that service on the other. The same rule stood for the
compensation, employer was obliged to pay the remuneration for the work done, and worker had right to
require payment. Code also imposed obligation to employer to protect the worker in case of illness to a
certain extent. However, the Code did not explicitly envisage that employer was obliged to protect worker
from the dangers that could affect his life or health while rendering agreed service. As for the worker,his
primary obligation was rendering agreed service. The Code implied that service should be rendered in
person so it did not open question on that regard.*

Obligations of workers

Norms of the Code dealing with obligations of workers were drafted in a way that they related
largely to hiring servants, although it did not exclude their application to other labour relations. The fact
was that relations of servants and masters dominated work structure during adoption of General Property
Code so that is why those rules were dedicated to them to a greater extent.

Worker was obliged to make his work force available. That primarily means that he was obliged
to come at certain time to a certain place agreed with other party. There were no disputes regarding not
performing agreed work by worker. Economic compulsion and high unemployment rate were the factors
which influenced regular fulfilment of obligations by workers (Culinovic, p. 329).

Avrticle 334 of the General Property Code described way in which worker was obliged to perform
agreed job. That Article states the following “Worker is obliged to do the work that is agreed, or by
custom and manner of the house where he serves in a way that any conscientious worker would do. He

1t can be concluded from this case how old the worker was. Having in mind that within household children did some works, like herding or
similar jobs, at age of eight or ten, we can assume that at that age they could work for others as well.

®German Civil Code contains a special rule (§ 613) emphasizing that service is “the most personal obligation and competence.”
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shall be responsible for damages caused by negligence or malintent.” Therefore, worker was obliged to
show greater extent of care since otherwise he would be responsible for damages.

The Code emphasizes that job had to be done in agreed or customary way. Closer rules on way of
conducting job depended on type of work agreed. This issue was not discussed in practice but it can be
seen from a dispute what one maid did within her service. Maid “did jobs of a good housewife, managed
the household, worked in the field, took care of cattle, she did all those job that one hardworking and
conscientious housewife did in a house of a wealthy householder in the country...” (BCC, No. 179-I1V-
1922-46).

On the other hand, worker was not obliged “to work what is contrary to law or shameful
otherwise as well as the things that exceed his power or strength,” according to Art. 334. Worker was not
obliged to do jobs which were contrary to law or moral, which was a general rule. It is necessary to add
also that worker was not obliged to do jobs exceeding capacities of his work force which means that the
Code had in mind protection of certain categories of workers, children in the first place, and women in the
second. This was surely an actual question whose evaluation was performed by a court in any specific
case.*

Obligations of employers

Since the contract of service is contract made by onerous title by its nature, employer was obliged
to pay certain remuneration. Parties defined the compensation most often by contract. However, even if
compensation was not agreed, it had to be paid, unless it was explicitly prescribed that service should be
rendered without remuneration (Art. 329). Legislator thereto directed to activities and assistance for
lending and without lending as the most frequent form of doing job for someone else without right to
remuneration (wage). Of course that in the country there were various forms of mutual assistance which
could not be legalized due to their local character so local customs were still valid for them.

In all those cases where remuneration was not defined by contract, it was apportioned by customs
or legal tax, and in lack of these, the Court made valuation according to circumstances of each individual
case. During adoption of the General Property Code, more precisely, until 1937, there were not
limitations related to the height of wage which means that will dominated. It is already emphasized that
such condition lasted until 1937 when Regulation on minimum wage took effect as “consequence of rate
conflicts until 1934.” (Medenica, p. 182) However, “minimum wage was not covered by real wage. Prices
increased, and wages remained the same or if they were increased on basis of fight of working class, they
were increased significantly less than prices which lead to worsening of position of working class.”
(Medenica, p. 183) Therefore, state intervention in this domain could not make position of workers easier
since the measures it provided were in the frame of existing system and presented temporary, not
permanent, solution of economic problems.

The rule was that remuneration should be expressed in money. Even during making of the code,
remunerations were mainly defined in money. However, it is important to emphasize that custom rule was
to partially remunerate servant living in the house of master in kind too. Remuneration in kind consisted
of food, footwear or clothes, beside accommodation, with footwear which was always given and clothes
only by agreement (Bogisic, 2004, p.60). On the other hand, wage workers who did seasonal agricultural
works, food was always given beside remuneration (Bogisic, 2004, p. 190).

%®We can point out here that the similar stand towards burden of workers was taken by customary law. In fact, servants were taken care of as
members of family and were not given “difficult tasks”or as it is more precisely stated “servants are given less work in the area cose ro
Herzegovina and they do not work more than family members. The same is in Katunska nahija. Only in the areas close to markets, it is more
difficult for servants,” (V. Bogisic, 2004, p.192)Therefore, workers in the area dominated by trade and with economic interests in the first place
worked a bit harder.
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Some of these customs were included in the General Property Code. Therefore, Article 332 stated
the following: “When service was agreed for a longer period of time, and worker lives as a house servant
at master’s house, master shall give him, apart from wage, food as well; footwear and clothes shall be
included only if it is agreed or defined by custom.”lt can be seen from this rule that there was
modification of custom norms in a way that obligation of master was narrowed down so he was not
obliged to provide worker with footwear beside wage and food unless otherwise agreed or usual in certain
place. Practice from the observed period shows that remunerations were mostly defined in
money,*’predominantly in money. In fact, house servants had right to food and accommodation beside
wage which was in line with legal norms.* There are also records that one master was obliged to give “a
blouse” to the worker in addition to agreed remuneration. ¥However, since he did not pay remuneration,
a suit was filed against him so the value of the blouse was expressed in money with the main part of
remuneration. Apart from that, in one case, a master owed worker compensation in money, food and
clothes.*Therefore, worker did not live in a house of employer so it is possible that is why he had right on
clothes since it can be noticed that custom rule by which master was obliged to give clothes disappeared.

Apart from this, it is important to emphasize that court defined the remuneration in money when
it was not defined by contract. It means that parties were free to agree the amount and form of
remuneration while the court always defined remuneration in money.How court acted in these
proceedings can be seen from the following case. Jova Celebic filed a suit against Marko Dumovic for
payment of service in the amount of 20,268 dinars. She was in service at defendant’s in the period from
1902 to 1921 and requested payment of three dinars a day because defendant was a wealthy man.Since
the wage was not defined by contract, its amount was set by court pursuant to Article 329 and Article 330.
While setting the wage, court considered amount proposed by plaintiff too high and measured it this way:
for the period from September 1, 1902 to December 31, 1914 360 dinars per year, and for the period from
January 1, 1915 to July 1, 1921 600 dinars per year totalling 8,040 dinars.” (BCC, No. 179-1V-1922-46)
Therefore, court did not take into account subjective circumstance that defendant was wealthy, but
defined wage in accordance to objective circumstances and took care of economic changes that were
consequence of the First World War.

Apart from the amount and form of remuneration, matter of when employer was obliged to pay
remuneration was also important. In the first place, it has to be emphasized that time of payment of
remuneration was usually defined by contract or custom. In lack of contract or adequate custom, legal
norms were used and they determined that remuneration should be paid after the work was done, and not
in advance, in a way “if it lasts longer time, remuneration is paid after expiry of period in which service is
measured or valued (e.g. a week, month, year, etc.).”*

Since all the available sources connected to contract of service are related to disputes for unpaid
remunerations, it can be concluded that employers did not pay regularly remunerations after rendered
service.

Employer owed compensation even when worker was prevented to render service due to rain or
other obstacles which could not be blamed on any party, under condition that prevention lasted less than a
quarter of working day. On contrary, when prevention lasted longer than a quarter of working day, master
had right to deduce the amount from his wage, unless otherwise agreed, according to “time lost”.

% See BCC, 1IV-1931-192, No. 1308, . 412, May 8 1931, Cetinje; BCC, 1V-1933-354, No. 3573, f. 478, December 18, 1933, Cetinje
% See BCC, IV-1934-601, No. 939, June 10 1935, Cetinje

% See BCC, No. 252-1V-1923-31, f. 164, April 20, 1923, Cetinje

%0 See BCN, P. 58/40, June 22, 1940, Niksic

“In the period between two Word Wars, wageworkers were usually paid monthly, see BCC, 1V-1923-31, No. 252, f. 164, April 20, 1923,
Cetinje; BCC, IV -1932-45, No. 1245, f. 445, May 20, 1933, Cetinje; BCC, 1V-1934-601, No. 939, June 10, 1933, Cetinje.
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However, he was obliged to give worker food if it was agreed or defined by custom, “as if there was no
time lost” (General Property Code, Art. 340).

As it can be seen, the Code protected workers up to some extent because they were acknowledged
right to full remuneration when they did not work less than a quarter of a working day. At first sight, we
can say that this concession to workers is small. Having in mind that in some activities working day could
last from twelve up to eighteen hours a day, quarter of working day did not present symbolic time. In fact,
dispositive character of this rule diminished its practical significance (Bogisic, 2004,191).

Custom which was valid before adoption of the Code predicted that in case of rain or similar
circumstances, worker should be denied part of wage proportional to time lost, but he had right to food
“even if he does not for half a day”. (Bogisic, 2004, 191) Therefore, regardless the fact that worker was
not guilty for cessation of work, wage would be decreased so we can say that the Code partially deviated
from custom since it took into account length of time in which worker did not work keeping the same rule
in regards to giving food to workers.*Conclusion that can be drawn from these rules is that clear
difference between obligations of assets and obligations of goal was not established which was of crucial
significance for defining right to compensation from this contract. Therefore, distinction between
contracts whose subject was work was made difficult from those which took into account results of that
work.

Obligations of employer in case of sickness of worker

Avrticle 335 of the General Property Code deals with obligations of employer in case of sickness
of worker.This article was specific from many reasons which will be discussed separately so that is why it
is necessary to quote this whole article: “If worker, who lives in master’s house, gets sick at domestic
work, employer cannot dismiss him, but he should care for him and treat him as any other member of
family. If sickness lasts for more than a month, and parties do not agree what will happen, Court will
decide according to circumstances.*

It is necessary to emphasize that this article related to sickness of worker who lived in the house
of master and who got sick during performing “domestic” service without his fault. Having in mind that
servants®by rule lived at master’s house,it can be concluded that this article related to them mainly.
Further on, this Article was valid only in case that worker got sick without his fault which means that care
was not taken of sickness which was consequence of his neglect. Therefore, application of this article was
limited in two directions. It was not applied to all categories of workers but only to those living at
master’s house and even they could not use benefits of this article if they got sick by their fault or
carelessness.

The question is as follows: how did sickness of worker affect employer, that is, master? In the
first place, master could not dismiss workers for that reason. Apart from that, he was obliged to care for
him and treat him as other members of his family for the longest period of one month. If sickness lasted
more than one month, court decided according to circumstances of concrete case. Therefore, that would
be, talking by today’s words, temporary sick leave although some of the similarities with rights from
today’s labour relations do not exist from many reasons. Primarily, social insurance in Montenegro did

“In this segment, tendency of the Code to approach to the rules of Roman law is noticeable by which employer was obliged to pay wage to the
worker in case of bad weather since his rights were measured by time spent.

“[t is necessary to pay attention to who was considered servant. Question No. 110 of Bogisic’s Survey from 1873 from Chapter Close family
was:“Are there servants in families and in which ones? What is their position in the master’s house?”Representative form Montenegro gave the
following answer: “There are workers and they are taken as workers (wage workers) and shepherds. Worker is called servant, lad or wage
worker. Shepherd is most often called shepherd, but can also be called wage worker. Sometimes even collective families have shepherds if they
have a lot of cattle and sometimes even individual employers have workers for the same reason and not having their workers... «
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not exist in 1888 by which worker could achieve certain rights he did not have right to wage during
sickness but had right to be treated and was temporarily protected from being laid off.

The Code did not mark how long employment should last so that master could get certain
obligations toward sick worker. In relation to that questions have been asked and it is difficult to find
answer since practice does not give necessary data in that direction. Apart from that, it is not marked what
are the obligations f the master if the worker got sick at the very end of agreed period. More precisely, if
the worker got sick somewhere close to the end of the agreed period, before expiration of the month
predicted by the Code for treatment, was the master obliged to follow predicted period of treatment of one
moth or all his obligation in regards to treatment stopped with expiration of contract? It seems that the
latter was more certain but having in mind Montenegrin mentality it could be said that sick worker would
not be laid off regardless of the fact of expiration of the contract.*

Regardless of the fact that Survey from 1873 contains a lot of data on labour relations, nothing is
mentioned on the way how it was dealt with situation if worker got sick at work. Since he lived in the
master’s house and was considered family member, he was certainly treated that way in case of sickness.
Even more, legislator also insisted that worker should be dedicated the same care as family member
which was confirmation of custom rules in that segment. However, the Code limited this legal situation to
one month period and after this period solution of this matter was left to the court.

It is difficult to characterize rules of Article 335. It was also difficult to legislator to formulate
them since it had to move forward from incomplete custom regulations and Montenegrin circumstances
also had to be taken into account. Social security was introduced in Germany in 1883, and first attempts
to do the same in Montenegro were accomplished only in 1922 by adoption of Law on social security
(Braic, 551). German Civil Code dealt in paragraph 617 with sickness of worker (“obliged to render
service””) who was accepted in the household of employer. Beside other things related to right in the area
of social security, Law prohibited employer to lay off worker in case of sickness and obliged him to
provide worker with “necessary care and medical assistance up to six weeks, but not over period of labour
relation unless employer caused sickness voluntarily or by rough neglect.”*It is clear that differences
among related rules of these two Codes are more numerous than the similarities but it has to be noticed
that Bogisic stuck to conceptual frameworks which were given in German Civil Code.**Therefore, the
General Property Code could not reproduce more completely rules of modern legislation since there were
not conditions for that. Its contribution can be seen through the fact that now obligations of the master in
case of sickness were binding. That for sure was not without importance having in mind that
strengthening of money relations led to neglecting tradition so it could happen that employer laid off sick
worker and in order to prevent that from happening Bogisic wrote Article 335 of the General Property
Code.

CONCLUSION

During 19™ century, civil society was built in Montenegro. General Property Code was first
modern property code. In time before, common law dominated. By rules of common law, persona of
worker was respected. So, employer could not order anything dishonest or immoral to employee. After
1888™ , contract of service was basic regulator of relations related to employment of individuals. It was
contract which regulated rights and obligations of employer and employee and end of contractual relation.

“‘Reason for such conclusion is the fact which states that master often gave wage to worker even when court decided from justified reasons not to
pay the worker ”since it seemed heartless not to pay for someone’s service,”( Bogisic, 2004,p. 191).

%5 See The German Civil Code, § 617.

**R. Zimmermann emphasizes that a big part of rules of this Code on labour relations is saved in modern law: “It is often claimed in Germany
that labour law has become a distinctive and autonomous field of law, the 8611 sqq. BGB still remain of fundamental importance in individual
labour relations,” ( Zimmermann, p.393).More details about this Code can be found at the same authors, The German Civil Code and
Development of Private Law in Germany, Oxford 2006.
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This contract was based on concept that worker offer his work for some compensation. That concept was
in force in period from 1918" to 1941. Anyway, then workers started their fight for more rights and some
results of that fight could be seen in Montenegro. Social insurance, minimum of wage and working hours,
become part of legal regulative in Montenegro beside body which was built by General Property Code. It
is fact that situation of workers in Montenegro was difficult because of general poverty but legal
framework was on level of developed countries. Analyzed case law indicated that workers accomplished
their basic rights but their fight was continual because development of capitalism sometimes was on their
harm.
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ABSTRACT

One of the most important goals of the reform process in Montenegro, especially in the field of European
integration, is to improve the performance of public administration. Therefore, the new law establishing the
administrative legislation has been accessed, with the aim of strengthening the rule of law, legal state and principles
of good governance. The new regulations, resulting, among other things, on a number of weaknesses,
inconsistencies and imperfections of previous legislative solutions, have brought significant changes in the
Montenegrin administrative system. The new legal framework, provided by the Law on Administrative Procedure
and the Law on Administrative Disputes will have significant implications on the work and actions of the
Administrative Court of Montenegro. The aim of this paper is to point out the real implications of the new institutes
of the Law on Administrative Procedure and the Law on Administrative Disputes and their influence on
strengthening administrative and judicial protection of citizens, through an administrative dispute. This paper will
not deal with a wider range of influence of novelties on the work of the Montenegrin administrative case law, but it
will focus on a few issues, which are recognized as vital to prepare this authority for the upcoming challenges in
implementing new legislative solutions: 1) the analysis of the current administrative capacities of the Administrative
Court, at all levels and its ability to adapt to new substantive regulations; 2) the analysis of the modalities in decision
of a single judge in the preliminary proceedings, and of determining the fulfilment of procedural requirements for
the continuation of the administrative dispute; 3) the analysis of the functional aspects of the administrative
procedures, with a particular emphasis on decision-making in disputes of full jurisdiction. The analysis will show
the current administrative capacity of the administrative judiciary, the impact of new legislation on its organizational
and procedural aspects, point out the inadequacy and the relevant recommendations, and refer to the directions for
future upgrades, as the Administrative Court will readily welcome the start of implementation of these two crucial
administration regulations.

INTRODUCTION

One of the most important goals of the reform process in Montenegro, especially in the field of
European integration, is to improve the performance of public administration. Therefore, the new law
establishing the administrative legislation has been accessed, with the aim of strengthening the rule of
law, legal state and principles of good governance. Being aware of the factthat the only administration
that is successful is the one which in the most efficient, most economical andin the most effective way
(i.e. 3E principles of modern public administration) achievesits programmed goals, the Parliament of
Montenegro, at the proposal of the Government, adopted on 16 December 2014 a new Law on
Administrative Procedure®’, whose enforcement, after several delays, is expected in July 2017. The
implementation of the new Law on Administrative Disputes®, enacted by the Parliament of Montenegro
on 30 July 2016, will begin at the same time. Both laws have been recognized as key determinants in the
process of further implementation of the principles of ‘European Administrative Space”. The normative
wrap-up of thismatteropens the way towards the establishment of a modern, efficient and effective,
subject to control and liable public administration system.

The new regulations, resulting, among other things, in a number of weaknesses, inconsistencies
and imperfections of previous legislative solutions, have brought significant changes in the Montenegrin

“"The law was published in the Official Gazette of Montenegro, no. 54/2016
“8 The law was published in the Official Gazette of Montenegro, no. 54/2016
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administrative system. The number of novelties havebeen conditional not to begin with the changes and
amendments to the General Administrative Procedure Act of 2003 and the Law on Administrative
Disputes from the same year, but to bring in completely new legislation that will respond to the spirit of
the new era and to the changed role of the public administration in the community. Therefore, it is said
that these laws were not supplemented, but complete reform of the procedural principles of the
functioning of the administrative apparatus has been executed.

The reform did not only cover the area of administrative actionin full scope, but a new, stronger
framework for external, judicial control of the administration was inaugurated. The new Law on
Administrative Disputes confirms the status of the Administrative Court as a mechanism for controlling
the legality of the administration's work, with particular emphasis on the protection of citizens, their
rights and legitimate interests as the weakest link in administrative action.

The new legal framework, anticipated by the Law on Administrative Procedure and the Law on
Administrative Disputes, will have significant implications for the work and acting of the Administrative
Court of Montenegro.This applies in particular to new solutions of the Administrative Procedure Law
which are causally and consequently related to the administrative dispute (since the administrative dispute
is a form of administrative procedure upgrade), which previously did not exist or did not apply in this
way in the Montenegrin legal system such as regulation of the provision and protection of the users’
rights of services of general interest, administrative contracts, novelties in the implementation of
probative and evidentiary proceedings, legal remedies etc. The new Law on Administrative Disputes
anticipates certain innovations primarily in terms of extending the administrative dispute, which to a
considerable extent shall affect the work and acting of the Administrative Court, both in organizational
and procedural terms.

The aim of this paper®is to point out the real implications of the new institutes of the Law on
Administrative Procedure and the Law on Administrative Disputes and their influence on strengthening
administrative and judicial protection of citizens, through an administrative dispute. This paper will not
deal with a wider range of influence of novelties on the work of the Montenegrin administrative case law,
but it will focus on a few issues, which are recognized as vital to prepare this authority for the upcoming
challenges in implementing new legislative solutions:

1) The analysis of the current administrative capacities of the Administrative Court, at all levels and its
ability to adapt to new substantive regulations;

2) The analysis of the modalities in decision of a single judge in the preliminary proceedings, and of
determining the fulfillment of procedural requirements for the continuation of the administrative
dispute;

3) The analysis of the functional aspects of the administrative procedures, with a particular emphasis
on decision-making in disputes of full jurisdiction.

The analysis will show the current administrative capacity of the administrative judiciary, the
impact of new legislation on its organizational and procedural aspects, point out the inadequacy and the
relevant recommendations, and refer to the directions for future upgrades, as the Administrative Court
will readily welcome the start of implementation of these two crucial administration regulations.

“ This paper represents part of the analysis that was done for the purpose of the Constitutional Court of Montenegro, with the support of the
Regional School of Public Administration (ReSPA)
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ORGANIZATION OF THE ADMINISTRATIVE COURT OF MONTENEGRO

According to the Law on Courts, the Administrative Court is established for the territory of
Montenegro headquartered in Podgorica (Article 21) and decides in an administrative dispute and carries
out other duties prescribed by law (Article 22).

The Administrative Court consists of the President and 11 judges, selected by the Judicial
Council. Judges are elected without time constraint, while the term of office of the President is five years.
In the organizational sense, in addition to the judges, consultants and court administration are involved in
the work of the Administrative Court of Montenegro.

The number of judges in the Court has changed from the time it was established until today, so at
the beginning (2002) it had a president and four judges, while today there is a president and 11 judges.
Accordingly, the number of perpetrators in the Court has increased of whom there were 30 in 2014 and in
2015 there were 37.

The court's decision is made by a panel of three judges, and there are four non-specialized
councils that decide on lawsuits from all administrative areas.

JURISDICTION OF THE ADMINISTRATIVE COURT OF MONTENEGRO

The Administrative Court, in accordance with the authority conferred upon it by the Law on
Courts and the Law on Administrative Disputes, decides in the administrative dispute on the legality of
the administrative act and the legality of the other individual act, when it is determined by law. The
jurisdiction of the Administrative Court is very wide, since it is actually defined by special laws in all
cases when some of the laws prescribe the possibility of an administrative dispute. About that, we can
conclude that there is intent of extending the scope of the administrative dispute in our legislation. When
we add to this the fact that the judicial reform process is running, the effective implementation of the
adopted legal framework and the strengthening of the efficiency of the judiciary is a special challenge in
the coming period, and the existing number of judges is insufficient to respond to this task and forthe
Court to act in good time in accordance with the postulates set by the European Convention on Human
Rights when it anticipates the right to a fair trial and within it the right to a trial within a reasonable time.

Namely, nowhere as in the administrative dispute, because of its nature, there is no request for
trial within a reasonable time. This is particularly the case where administrative acts take decisions on the
rights and obligations of citizens, their life issues, such as: the right to health care, the right to retirement,
the employment rights of civil servants, the right to build, the right to property repossession,
expropriation and so on. From this point of view, it is very important to protect the rights of the party
through the administrative dispute, because it is through the relationship of the state, i.e. through its
bodies, that the achieved degree of protection of human rights is assessed. Furthermore, significant work
has been done to improve the quality of Montenegrin legislation, and by adopting new laws, the Court has
gained new competencies. According to the Law on Judicial Council and Judges, an administrative
dispute may be initiated against all decisions of the Judicial Council, except for those who determine the
disciplinary responsibility of the judges. Under the Law on State Prosecution, an administrative dispute
may be filed against the Prosecutor's Office's decision, except for decisions determining the disciplinary
responsibility of prosecutors. The Law on compensation for damage to victims of violent crimes
stipulates that an administrative dispute may be brought against decisions of the Commission for
Compensation for victims of violent crimes. Furthermore, according to the Law on Notaries, an
administrative dispute may be initiated against the decision to appoint and dismiss the public notary,
against the decisions of the Notary Chamber of Montenegro, as well as the decision of the Second
Instance Disciplinary Commission. The Law on bailiffs stipulates the management of an administrative
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dispute against decisions on appointing a bailiff, his deputy, the decisions to terminate the activity of the
public bailiff and his dismissal, as well as against the final decisions of the disciplinary commission. Also
as amended by the Family Law, which will be applicable from 19/05/2017, an administrative dispute may
be brought against a decision rejecting a request for issuance or extension of a license to support persons
and decisions stating the termination of validity of a license.

It is important here to point out that the nature of the administrative dispute is specific and must
be addressed urgently, within one objective period of, say, 2-3 months from the completion of the case.
Otherwise, the purpose of administrative-judicial protection is lost. In the practice of the Administrative
Court, administrative disputes last for six months on average, which is recognized by thePublic
Administration Reform Strategyas a problem that negatively affects the quality ofcitizen’s rights and it
recommends that it is necessary to take action to reduce the average duration of administrative disputes in
order to improve efficiency, effectiveness and citizen satisfaction with quality of administrative services
provided. Also, the strategy recommends that the average duration of the administrative dispute,
measured in months, be reduced and that in 2017 it should take up to 5 months, until 2020 when the
duration of the administrative dispute should not last longer than 4 months.

THE IMPACT OF NEW LAWS ON ADMINISTRATIVE PROCEDURE AND THE
ADMINISTRATIVE DISPUTE ON THE ORGANIZATION AND PRACTICE OF THE
ADMINISTRATIVE COURT

The Law on Administrative Procedure, together with the Law on Administrative Dispute, is the
cornerstone of the establishment of a modern public administration system in accordance with the
principles of "European Administrative Space". The new legal solutions were adopted to strengthen
administrative and judicial protection and the spread of the circle of public administrative bodies, whose
decisions will be reviewed before the Administrative Court. However, new regulations require not only
the harmonization of numerous legal texts regarding the application of material-legal institutes, but also
with regard to the application of procedural-legal institutes, but also with regard to determining the
jurisdiction and manner of the Administrative Court. In the following, we will look at the novelties of the
new Law on Administrative Procedure and the Law on Administrative Disputes, to the extent to which
they influence the previously defined subject of this paper.

General Overview of the Novelties under the Law on Administrative Procedure

The new Law on Administrative Procedure anticipates the following novelties:

e broadening the notion of a publicadministrative body to state organs, state administration bodies,
local self-government bodies, local government bodies, institutions and other entities exercising
public authority;

o defining the concept of administrative matter as any particular situation in which a public
administrative body, by an administrative act or other administrative activity determines or
otherwise affects the rights, obligations or legal interests of a natural entity, a legal entity or other
party, as well as any other legal situation that is legally prescribed as an administrative matter;

o defining the concept of administrative activities, which imply the adoption of administrative acts,
the conclusion of administrative contracts, the protection of users of services of general interest and
the taking of other administrative activities in administrative matters in accordance with law;

e introducing the principle of the party's legitimate expectation (precedent decisions), and when
deciding on administrative matters, the public administrative body will take into account the
earlier decisions it has made in essentially identical administrative matters;

e The party has the right to participate in the administrative procedure in order to determine the facts
and circumstances relevant to the issuance of an administrative act. Prior to the adoption of an
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administrative act, the party has the right to make a statement on the results of the examination
procedure, an act may be issued without the statement of the party only in cases prescribed by law;

on the right, obligation or legal interest of a party in administrative matters, the public body shall
administrative decide solely by a decision;

a publicadministrative body may, at the request of a party, issue a decision granting a party the
right to acquire a right under a special law (guarantee act);

in order to establish, modify or terminate a concrete legal relationship in administrative matters
within the competence of a public administrative body, an administrative contract may be
concluded between a public administrative body and a party when it is prescribed by a special law
when the conclusion of such a contract is in the public interest and when that contract does not
endanger the rights of third parties;

a user of a service of general interest who considers that by offering such services his rights or legal
interests have been violated, may object to the protection of his or her legal interests to a public
authority supervising the work of a company, other legal person or entrepreneur providing services
of general interest;

Other administrative activity includes the issuing of testimonial on the facts about which the
official records are kept, the facts about which the official records are not kept, as well as any other
administrative activity prescribed by a special law (keeping records, undertaking of factual acts
etc.). If a public administrative body by undertaking other administrative activities prescribed by a
special law, violates the rights and interests of the party, the party may complain to the elder of that
body, who is required to decide;

the administrative procedure is conducted and the decision is made by an authorized official,
determined by the act on internal organization and systematization of the public administrative
body;

The submission may be submitted to a public administrative body in electronic form, in accordance
with the regulations of the electronic administration;

when an administrative proceeding is initiated at the request of a party, and a public administrative
body does not bring or deliver a solution to a party within a prescribed or extended deadline, the
request shall be deemed to have been accepted if it is prescribed by a special law;

a party who considers that in the course of the administrative activity in the administrative matter
of a publicadministrative body his rights and / or legal interests have been violated, has the right to
a remedy, namely:

- Reopening of a proceeding

- Objection;
Any submission challenging the resolution, even if not addressed as an appeal, shall be deemed to
be an appeal if its content clearly indicates the party's intention to appeal the ruling;

when the second instance body revokes the first instance decision, it is obligedto issue commands
to the first instance publicadministrative body to supplement the proceedings in question, and the
first-instance body is obliged in all to proceed by the second instance body's decision and that,
without delay, within 20 days from the day of receiving the case, brings a new solution. The party
has the right to appeal against this decision;

When the Second Instance Appellate Body has already annulled the first-instance decision once the
appellate party has appealed the new ruling of the first-instance public administrative body, the
second-instance body is obliged to annul the first-instance decision and resolve the administrative
matter;

The resolution is annulled if:

1) It has been brought in the administrative proceedings on the case from the court's jurisdiction;
2) It has been brought on the subject which cannot be resolved in the administrative procedure;
3) Its execution is not legal or really possible;
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4) Its execution constitutes a criminal offense;

5) It has been brought as a result of coercion, extortion, blackmail, pressure or other
unauthorized acts;

6) The decision was rendered by a publicadministrative body without the prior request of the
party which was necessary in that administrative matter, and the party did not afterwards agree
with the decision expressly or tacitly;

7) The decision was rendered by an unqualified public body or by a public administrative body
without the consent, confirmation or approval of another public administrative body;

8) It has already made a final ruling in the same administrative matter by which this
administrative matter is otherwise resolved;

9) The ruling is based on a judgment rendered in court proceedings which has been annulled;

10) If it contains an irregularity that is prescribed by law as a reason for the mandatory
annulment of the decision;

o The decision shall be annulled or abolished, in whole or in part, within three years from the date of
execution of the ruling if:

1) It has been issued on the basis of a false document or false testimony of a witness or an
expert witness or if it has been issued as a result of the criminal offense;

2) A favorable decision has been made for the party based on the party’s untrue allegations to
which the official of the authorized person was misled;

3) The position of the European Court of Human Rights in an identical matter that was brought
to the finality of the ruling could have an effect on the lawfulness of the ruling;

e A lawful decision by which a party has acquired a right may be revoked in whole or in part if:

1) that is necessary for the sake of eliminating the serious and imminent danger to human life
and health as well as public security, and this danger could not be remedied otherwise;

2) The decision is conditioned by an obligation which the party did not meet within the
deadline;

e If implementation of a solution for the fulfillment of financial obligations is carried out on real
estate, stocks and shares of members in a company, this execution is carried out in accordance
with the law regulating the procedure for enforcing the receivables.

General Review of the Novelties Anticipated by the Law on Administrative Dispute

Unlike the Law on Administrative Procedure, the Law on Administrative Dispute did not bring
any radical new solutions, except in the domain where changes were necessary for the prescribed
novelties of the Law on Administative procedure, as well as in shortening deadlines for decision-making
for better protection of the right to trial within a reasonable time. The systematics of the new Law on
Administrative Disputes have not changed significantly except in the domain where it was necessary to
comply with the new institutes of the Law on Administrative Procedures, to facilitate or respect its past
values and Montenegrin public administrative tradition. The newLaw on Administrative Dispute has been
written with a two-fold aim: meeting the standards of the European administrative space and alignment
and adjustment of the administrative court proceedings with the previously mentioned novelties in the
Law on Administrative Procedure.
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The analysis will focus on two aspects of the new Law on Administrative Dispute: the decision-
making of a single judge, and decision in the dispute of full jurisdiction and their impact on the
organization and conduct of the administrative court, which will be discussed below.

The Impact of New Administrative Regulations on the Organization of the Administrative Court

Bearing in mind all the innovations brought by the Law on Administrative Procedure and the Law
on Administrative Procedure, as well as the fact that the number of cases which the Court should consider
are continuously increasing, it is necessary to improve its professional and organizational aspects of the
work. Namely, it is essential that judges and counselors are familiar with all the new institutes of the Law
on Administrative Procedure and the Law on Administrative Dispute, as well as with the standards of
conduct in the administrative matters of the Member States of the European Union and neighboring
countries. The aforementioned consulting and training, among other things, should apply to the
administrative contract, the administrative activities, protection of users of services of general interest, the
decision-making of a single judge, decision-making upon the merits of the dispute of full jurisdiction,
legal remedies, the jurisprudence of the European Court of Human Rights, and the alike. Thereby, an
intensive interaction of the Administrative Court is visible, which tries to prepare itself, in the above
manner, to the maximum for the challenges in the implementation of a new administrative- procedural
and administrative-judicial legal framework. It is necessary to point out a two-day Regional conference
on judicial control of public administration in the Western Balkans, which was organized by the
Administrative Court of Montenegro and Regional School of Public Administration (RESPA) on
November 22, and 23, 2016. The participants of the conference were the legal experts from the Western
Balkans and the European Union, mostly professors of administrative law and the judges of the
administrative courts. The conference presented a new comparative study on remedies in administrative
proceedings in the territory of the Western Balkans. Other topics covered were: the organization of the
administrative judiciary and administrative jurisdiction of the courts in the countries of the Western
Balkans; administrative dispute of full jurisdiction under the new law on administrative disputes in the
Western Balkans; enforcement of decisions of courts and administrative remedies; European principles of
public administration: fair treatment in administrative matters; the relevant case law of the European
Court of Human Rights and other related topics.

Also, it is necessary to organize study visits for judges and court advisors to neighboring
countries’ courts and EU member states and become familiar directly with the actions and praxisof their
courts.

When it comes to improving the performance of judicial functions and tasks performed by
advisers, it is necessary as soon as possible to make an assessment of the impact of the expected influx of
cases to prompt action by the Court after the entry into force and beginning of implementation of the Law
on Administrative Procedure and the Law on Administrative Dispute considering the existing number and
nature of unfinished cases. Also, it is essential that there is a change in the annual rate of all the judges
(currently it is 300 cases per judge), and it is necessary to propose a standard that is achievable within the
daily working time of a judge. Overtime, which characterized the work of administrative judges in the
previous time, cannot be taken as a rule, since it, in the long and continuous period of time, can
significantly affect the quality of the exercise of judicial functions. When defining the abovementioned
norms it is necessary to take into account the criteria that may affect its definition, and those are the
nature of an administrative dispute, the average annual workload and the average number of solved cases
per judge per year, the expected number of oral hearings, the expected number of cases in which the
Court will decide the merits of the dispute of full jurisdiction and so on.
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Bearing in mind the current situation that there are no specialized councils within the Court, rather
than assigning cases to judges by the method of accidental assignment of the case, according to the annual
schedule of work, as well as all innovations that bring new legal solutions (in the administrative dispute it
will be possible to submit 124 complaints, of which 67 against first instance decisions and 57 suits against
second instance decisions®, against decisions of public administrative bodies about 653, out of which 54 of
state administration bodies and 599 of other public authority holders, so-called non-state administration®,
which will handle 367 amended and changed acts and several thousand other legal regulations of the lower
legal force), it is necessary to organize special councils with judges who are specialized and professionally
trained for specific or related administrative areas, or the related types of administrative matters that are
dominant in the work of the Court. The judges of the Administrative Court act in all administrative areas
against the acts of state organs, which requires a holistic approach in solving complex legal and economic
issues and it requires further engagement of the acting judges and expert staff of the Administrative Court.
It is essential to prepare the case thoroughly for such work, which is time-consuming and consequently
makes it difficult to fulfill the prescribed norms of judges. Bearing in mind all the above, the formation of
specialized councils is a necessity. Their formation is directly dependent on the increase in the number of
judges. Considering the situation in other courts and assessing the continuation of the trend of increasing
the number of cases, and by looking at the above mentioned facts, it is necessary to increase the number of
judges, at least to 15. This would create five specialized departments, which can be considered sufficient
and satisfactory number corresponding to the nature and methodology of the work of this body.

The increase in the number of judges must also be accompanied by the increase of the required
civilian potential. By this we mean firstto increase the number of counselors and then the rest of the
necessary staff. When it comes to counselors, the advantage of engagement should be given to state
administration officials with experience in administrative affairs as well as well-trained judicial trainees.

Since one of the problems in the work of the Court are unsettled and incomplete lawsuits and the
lack of a case file within certain deadlines by the defendants, one of the solutions would be to establish a
special reception service which, at the time of the receipt of complaintswould itself do their selection, not
only in the nature of the administrative affair, but also in the lawsuits that are in due course and orderly and
those that are not. In this way, the service would be a preparatory body, a primary filter, which would
classify and distribute the case to a judge individual or a specialized council. It should also be given the
authority to send the appropriate written warning of anomalies or shortcomings, as well as other legitimate
reasons that enable the individual judge to refuse to resolve the case (subsidiarity, res iudicata, etc.). This
would result in a certain number of the lawsuits being withdrawn (provided that the party has the
appropriate advantage - reducing the amount of court fees, etc.), thus facilitating the work of not only an
individual judge but also to the whole court (communication with the party, scheduling hearings, legal path
to the Supreme Court, etc.).

Given that the Court is obliged to respect the judgments of the European Court of Human Rights in
decision-making, it is necessary, as a permanent one, to organize the work of monitoring the decisions of
the Constitutional Court and the decisions of the European Court of Human Rights in the part related to
public administration decisions.

5°p Blazi¢, Analysis of the legal status and functioning of public administration in Montenegro, SIGMA, Podgorica, 2013

5P Blazi¢, Basics of administrative proceedings of Montenegro, Podgorica, 2015, p. 226-232
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Impact of New Administrative Regulations on the Conduct of the Administrative Court
Decision-making of an Individual Judge

As an exception to the principle of collegiality in administrative decision-making, the individual
judge decides on the lawsuit to initiate an administrative dispute in the case of rejection of the lawsuit, in
accordance with Article 16 of the Administrative Disputes Law. The individual judge decides solely by a
decision, not by merit, by judgment.

The individual judge will dismiss the lawsuit as inconsistent if the lawsuit is incomplete or
incomprehensible and the prosecutor does not overcome the shortcomings in the lawsuit in the due time,
which prevents the work of the Administrative Court. It’s about the shortcomings in the lawsuit, which
are of such nature and character that they prevent further work and treatment (e.g. the lack of the number
and date of the decision of the body complained of in the lawsuit, whichcannot be ascertained from the
submitted allegations of the lawsuit; A lawsuit that does not contain transcript to the lawsuit and
attachments to the respondent party and the persons concerned; The lawsuit has been filed by a proxy of a
legal entity who has already been opened a bankruptcy or another person who rights of representation
have ceased, the lack of a power of attorney from the part of the lawyer, and the alike).

The individual judge resolves to reject untimely lawsuits for the initiation of an administrative
dispute as well as those which are premature - submitted before the time (e.g. a lawsuit filed before the
expiration of the deadline for silence of the administration).

The new Law on Administrative Disputes provides that a single judge shall reject a claim by a
decision and if it is apparent that the right or legal interest of the prosecutor is not disputed by a disputed
administrative act or other administrative activity that is challenged by the lawsuit (lack of legitimacy to
conduct the dispute), and if there is already a final court decision rendered in the same case (ne bis in
idem; res iudicata) or after the filing of the lawsuit the disputed act has been annulled by the claim of the
other party.

Also, the aforementioned Law provides that a person who initiates a lawsuit against an
administrative act or other administrative activity shall, in a timely manner, declare any remedy that may
have been filed in accordance with law (subsidiarity). If the mentioned person has not provided any legal
remedy in accordance with the law in time or at all, the individual judge will reject such complaint by a
decision.

An individual judge may also render a decision on termination of proceedings in accordance with
the Law on Administrative Dispute. Against the aforementioned decision, as well as in case of other
decisions of an individual judge, no regular legal remedy is allowed (complaint or objection). Such a
solution sought to undermine the work of an already overly burdened administrative court, and to enhance
the protection of citizens' rights. In the neighboring countries, specifically in the Law on Administrative
Disputes of the Republic of Serbia, the right to object to the decisions of an individual judge (Article 27)
is regulated.

If more lawsuits have been filed against acts in which rights and obligations relate to the same or
similar facts and the same legal basis, the proceedings may be conducted on the basis of one lawsuit.
Other proceedings will be terminated in this case until the final judgment in the case has been resolved.
This procedure is still called a sample procedure. Pursuant to the new Law on Administrative Disputes,
the prosecutor must be given the opportunity to make a statement on the response to the claim, as well as
about the termination of the proceedings, before the decision on the termination of the proceedings is
taken. Upon the adoption of a final judgment in the chosen case, the individual judge will decide on the
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cases in which the proceedings have been terminated, unless there are substantial specificities of fact or
legal nature.

The lawsuit by applying this institute can be denied during the entire procedure. Thus, in the
aforementioned procedures, the individual judge does not decide on the meritum of the administrative
dispute and the claim filed in the lawsuit, but solely on the fulfillment of the formal - process conditions
for conducting the proceedings. If they are not fulfilled, the judges, do not have the need to enter the core
of the subject and its essence and to be burdened additionally. It is mainly about the factual issues of the
existence of certain facts, for the determination of which there is no need for special legal consideration
and interpretation, i.e. there are objective circumstances which need no deeper elaboration and excessive
engagement of judicial capacities.

The basic objective of the preliminary investigation procedure in the administrative dispute is
their "triage" to avoid overloading and congestion of the already burdened Administrative Court with
procedural defects, and allowing judges to devote themselves to important and crucial administrative
issues, and to work patiently and carefully, without any pressure, because of the large number of items
falling into decision making.

The process of the previous "filtering™ of the lawsuits is a two-blade sword, because every sieve
entails the danger of a lawsuit being unjustifiably neglected and rejected. Subjective understanding of the
objective administrative authority of an individual judge, especially in matters of discretionary
assessment, is not always desirable, especially in a situation where, as stated above, there is no regular
remedy against this decision. Deciding on the following legal standards is particularly problematic:

- "Ineffectiveness” - for example, the legal remedy of the decision contains a wrong time for
appeal, so it has not been filed within the prescribed time limit or it was prescribed that the appeal is
inadmissible but the legal remedy of the decision states that it is admissible and the party fails to
respond timely to the lawsuit; Problems with the Delivery of Letters,

- ,,0bviousness” not to affect the right or legal interest of a prosecutor by a disputed administrative
act or other administrative activity that is challenged in the lawsuit;

- if there is already a final decision rendered in ,, the same matter “- determining the identity of the
case, but also the identity of the parties.

- Lack of , essential specifics “factual or legal nature of the proceedings at the model- it does not
always correspond to the majority attitude of administrative judges in the panel.

Likewise, there is a latent danger that a lawsuit in an administrative dispute becomes an uncertain
and unreliable legal means, that its significance is relativized and stultified if the judge takes too liberal
and open attitude regarding the application of this means. The awareness which administrative-judicial
protection of rights has created with its citizens, that they are no longer being helpless towards unlawful,
inappropriate and unauthorized interference with the administration, rather than shielding them against
any breach of their rights guaranteed by the Administrative Court, could easily be scattered. Given the
significant burden of the administrative judiciary with this legal instrument and the fact that the number
of applications for judicial review of the legality of administrative acts has not decreased for years, the
administrative judges should not be tempted to try to substitute their numerical deficiency in this way in
relation to the number of cases.

The good side for such a simplified decision-making is the efficiency of the procedure and the
attempt to reduce the number of backlogs, and the bad side is that perception and views of each of the
judges varies and is not the same, and one can come to a situation where the same lawsuits are dismissed
by one judge, but by other accepted, which is contrary to the aspiration to unification and standardization
of the administrative work. This is especially so because the decision of an individual judge is not subject
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to appeal, since the lawsuit is not dismissed, but refused, and can be attacked solely by extraordinary legal
remedies.

No metter how the standards for such a rejection of the law are clearly and in detail, there will
always be a certain freedom of judges to decide on its admissibility. For these reasons, it is necessary that
a session of a judge of the Administrative Court from the very beginning closely monitors the decision-
making of the individual judges in these situations and clearly takes the basic attitudes and clarifies the
administrative-judicial practice on the above issues.

Decision-making in the Dispute of Full Jurisdiction

The main object of the administrative dispute is to check the legality of the administrative act. It
is an act that finally decided in the administrative procedure. The annulment of an administrative act
constitutes a major sanction in the event of the finding of illegality. When it comes to full jurisdiction, it
is the administrative dispute in which an administrative-judicialauthority has powers which are not
limited to the possibility of annulment of a particular act of administration, but are given the authority to
resolve not only a court dispute but also an administrative matter.

The Law on Administrative Disputes clarifies the jurisdiction of the Administrative Court when
deciding on full jurisdiction litigation. As well as in the current law on administrative dispute, the Court is
left to assess when it will make a meritorious decision, but an innovation is introduced related to
establishing a merit-based decision-making obligation in certain situations.

In Article 36 of the Law on Administrative Disputes it is foreseen that if the Administrative Court
revokes the challenged act and the nature of the administrative matter permits it, it may decide itself if:

- It has itself determined the factual situation in the oral hearing;

- Ifthe annulment of the disputed act and the reinstatement of the administrative procedure would
cause for a prosecutor a damages which could be difficult to compensate for;

- It is evident from the public documents or other evidence in the case files that the factual situation is
different from the one established in the administrative procedure;

- An act has already been annulled in the same case, and the defendant public administrative body has
not fully acted upon the verdict;

- an act has already been annulled in the same dispute and the defendant public administrative body
has not issued a new act within 30 days of the date of annulment or another deadline set by the
Administrative Court and

- The competent public authority did not issue the act within the legally prescribed deadline.

A special paragraph stipulates that once the Administrative Court has annulled the disputed act in
the same administrative matter, it is obliged to resolve the case in question against the new act of the
public administrative body in that administrative matter, when the nature of the administrative matter so
permits.

The Administrative Court is in situations where an act has already been annulled in the same case
and the defendant public administrative body has not fully acted upon the judgment, when an act has
already been annulled in the same case, and the respondent public administrative body has not passed a
new act within the statutory deadline and when the competent public administrativebody did not pass the
act within the statutory deadline, authorized to establish the factual situation and make a judgment on the
basis of such established factual situation.
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Article 57 of the Law on Administrative Dispute further statesthat if the defendant public
administrative body, after passing the verdict of the Administrative Court, by which its act is annulled,
does not render immediately, and no later than 30 days, a new act in that proceeding or within that period
the act on the execution of the judgment of the Administrative Court on the occasion of the "silence of the
administration™, the party may request the issuance of such an act by the Administrative Court.

Pursuant to Article 58 of the Law on Administrative Disputes, if the defendant public
administrative body, after the Administrative Court revokes an act of that body, does not issue an act in
accordance with the judgment of the court, and the prosecutor files a new lawsuit, the court shall annul
the disputed act and, as a rule, and itself resolve the administrative matter by the decision.

The decision on full jurisdiction is replaced by an annulled act. Due to the lack of relevance of the
Law on Administrative Disputes in legal theory certain dilemmas arise regarding its application in
practice. First of all, the legislator has insufficiently standardized the authority and the obligation of the
court to decide on a full jurisdiction court case by prescribing identical conditions for appraising the court
when it is "able" to resolve the administrative matter itself and when it is "obliged" to do so, subjecting
both situations to the legal standard that "Nature of things permits it". And when does the nature of things
permit it, depends on the subjective feeling of the judge, rather than objective criteria. That is why it is
important that the Administrative Court, from the outset, begins with the elaboration and prediction of the
broader range of cases that would be appropriate for this type of decision.

The judicial involvement in the domain of authority of the bodies of the administration is more
intrusive in relation to the case for the annulment of an administrative act. In this way,by the
establishment of judicial control of the administrationalready compromised system of division of power is
further deepened.

There are a number of areas where administrative acts are adopted by a specific procedure
requiring close specialized knowledge (eg disability, determining dominant position, competition
protection, regulatory agencies, etc). Reviewing these acts requires special expertise and knowledge, and
the very breadth of matter opens the dilemma of whether the dispute of full jurisdiction will become a
reality in specific administrative matters. Expectations that the Administrative Court will terminate
radically with the long-standing practice of permanent decision-making and that the proportion of
meritorious verdicts will increase to a larger extent, in the current state of the administrative judiciary are
unrealistic. On the one hand, judges avoid making decisions on issues tfor which they are not experts, and
the administration is certainly a domain of social life that regulates the widest range of legal relationships
(from personal status, citizenship, voter rights, weapons, residence, registration, to customs, taxation,
fees, compensations,pension, disability and social security, real estate cadastre, securities, insurance,
agriculture, water management, education, science, civil service, local self-government, competition
protection, public procurement, revocation of seized property rights, indemnification, and other legal
remedies). Most of them, by their nature, are not eligible for merit decision-making (working
relationships, competition protection, administrative contracts, accreditation of study programs, protection
of public service users ...), and moreoverthose are not discretionary administrative acts. Considering
current number of personnel and in this organizational structure, excessive judicial activism can not be
expected on this issue. Judges are already burdened over their norms and will not be able to get deeper
into discussing administrative matters. This can not be expected in a situation when the primary
administrative law ( the Law on Administrative Procedure and the Law on Administrative Disputes) is
radically being altered, the accompanying regulations are amended, the jurisdiction of the Administrative
Court is being expanded, the number of complaints lodged is increasing, the number of public hearings is
increasing, while on the other hand the organizational structure of the judiciary does not keep up with it -
increasing the number of judges, strengthening the capacities of experts and advisory services, etc.
Finally, there is a deeply developed and rooted awareness of the administrative judges that their basic task

97



is annulment, which is more appropriate to the position and the mission of the administrative judiciary
and it is up to the administrative body to finally resolve the administrative matter, regardless of the fact
that it is related to the legal basis of the administrative court. In the dispute over the legality of an
administrative act, the court discusses the court case, while in a litigation of full jurisdiction the court
decides not only on the court casebut on the administrative matters as well. Such a standpoint is also
supported by the systemic lack of this legal solution, which is that annulated decisions are by their nature
negative and merit positive, since the administrative matter goes to the rank of the court, which the
Administrative Court needs to resolve. In the case of annulling decisions, the last word in resolving
administrative matters is still in the hands of the administrative body, and in the case of full jurisdiction
dispute, it passes into the hands of the court, which in all replaces the administrative body, and its
decision replaces in its entirety an annulled administrative act. In that situation, its decision becomes a
first-instance judiciary act that resolved a particular legal ( judicial) dispute and as such it is subject to
further regular legal control in accordance with the constitutional guarantee of the right to legal protection
of Article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.
For this reason it is also necessary to issue a new legal remedy in the Montenegrin legal system - an
appeal to the Meritorious Administrative Court decision. The current considerations suggest that the most
appropriate solution would be to form a special council of five members within the Court to decide on
appeals of this type. Limiting the right to appeal solely to decisions in full-litigation disputes would
ensure efficient and effective legal protection on the one hand, in accordance with the Constitution and
the European Convention, and on the other hand it would prevent four-fold decision-making (twice before
the administration and twice before the court ) and it would guarantee decision-making within a
reasonable time.

In the practice so far, there are almost no cases that the Administrative Court has found a
different factual situation in the oral hearing and changed the administrative act. This discretionary right
was only exceptionally used by the Court (in the last period in only two cases). An informal reasoning
for this kind of action is that in a large number of cases the burden of administrative decision-making
would shift to the already burdened court. The practice points out to a number of cases in which
administrative acts, which had the same subject of the proceedings, were annulled by the Court, and the
administrative authority did not act on the court's order when executing the act, even though it was
obliged. The consequence of such conduct is the long duration of administrative proceedings in certain
cases and the continuous ping-pong between the organs and the court, where the main losers were
citizens. Bearing in mind the abovementioned, it is necessary to amend the current Law on Administrative
Dispute and to issue to the Court the obligation to Meritum, instead of an administrative body, in a full
jurisdiction dispute, unless the administrative authority, after the annulment of the act, does not act on the
court's observations.

The contemporary concept of public administration overcomes such thoughts and attitudes, and
places the citizen in the center and the protection of his rights. Verdicts in the dispute over legality do not
solve the real problems of life, but are limited to solving the abstract-legal issues of legality and hence
take on a formal character. If a court decides to annul an illegal act, the case is normally returned to the
defendant organ for re-solving, again in accordance with the findings of the Court. If the competent body
wants to insist on its attitude, the final decision on administrative matters may be delayed. In this way, the
dispute over legality becomes an inadequate instrument for the protection of the rights of the parties, i.e.
to securing legitimacy of the work of the administration. Therefore, it is not always useful for the court to
annul an administrative act and to send it to the defendant body to re-decide, under the maxim, that in
direct contact with the party, it will find the best and most rational model to correct its mistakes, instead
of solving the disputed relationship and thus ensure rapid and efficient justice. The existence of a special
and developed administrative dispute of full jurisdiction is an advantage, as the abovementioned has been

recently considered to be almost necessary so that the administrative trial and judicial control could be of
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high quality. The general advantage of such a system lies in its clarity and the ability to quickly and
fundamentally resolve a particular administrative matter. Given the possibility that the court will resolve
the matter itself, this kind of action will significantly speed up the decision-making process within a
reasonable time, and this can be considered one of the most important factors in the quicker realization of
the party's rights in administrative matters.

Starting from the basic theoretical persuasions of the administrative dispute with full jurisdiction,
the importance of the more ambitious and more frequent use of the administrative dispute of full
jurisdiction in the Court's practice is obvious. The reason for this is to resolve disputes faster, and we
should increasingly turn litigation disputes over legality into disputes of full jurisdiction. The court itself
should determine the facts, and the European Court of Human Rights judgments go in the same direction.

It is evident that greater practical application of full jurisdiction would have a very positive effect.
By this we mean that there would be a drastic reduction in the cost of the proceedings, a reduction in the
length of the proceedings and a discontinuation of the previous practice of transferring responsibility
between the Court and the defendant administrative body.

Taking into account the decisions of the Law on Administrative Disputes relating to the decision on
full jurisdiction, it is necessary to consider the need to amend the decision on the number of judges in the
Administrative Court of Montenegro, as well as the Rule on orientation measures to determine the
required number of judges and other employees in the court, all in order to create conditions for the
effective functioning of the court, as indicated earlier.

SUGGESTIONS AND RECOMMENDATIONS FOR IMPROVEMENT OF WORK OF THE
ADMINISTRATIVE COURT

*  Make an assessment of the impact of the expected inflow of the cases on the court's prompt treatment
after the entry into force and the beginning of the Law on Administrative Procedure andLaw on
Administrative Disputeimplementation, taking into account the existing number and nature of
unfinished cases; to propose an annual standard of judges that can be achieved within a daily working
time, taking into account the criteria that may influence its definition, namely the nature of the
administrative dispute, the average annual workload and the average number of cases resolved per
judge during the year, the expected number of oral hearings, the expected number of cases in which
the court will meritory decide on a full jurisdiction dispute, etc.;

*  To initiate amendments to the Decision on the number of judges in the Montenegrin Administrative
Court, as well as the Rule on Orientation Measures to determine the required number of judges and
other employees in the court in order to increase the number of administrative judges at least to 15;

*  The increase of the number of judges of the judicial function must also be accompanied by the
increase of the necessary official staff;

*  Organize special councils with judges specialized and professionally trained for specific or related
administrative areas, or related types of administrative matters that are dominant in the work of the
Administrative Court;

* |t is necessary that the session of the Administrative Court Judge closely monitors the decision of the
individual judges in the preparatory procedure from the outset, and clearly assumes the basic views
and clarifies the administrative-judicial practice on the matter;

*x  Set up the special Reception service, which would, select the apeals at their reception, not only
according to the nature of the administrative matter, but also to those that are in due course and
orderly and those that are not, with the authority to send the appropriate written letter to warn the
parties of maladjustment or of untimely ones, as well as other legitimate reasons that enable the
individual judge to refuse to resolve the case (subsidiarity, res iudicata, etc.)
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*

The jurisprudence department must extend its activity to the follow-up of the constitutional- judicial
practice in the field of administrative justice as well as the practice of the European Court of Human
Rights, which is a necessary factor in considering and decion-making in the administrative dispute;

There is a need for further professional training both for judges and counselors, through attending
seminars, organizing trainings, study visits, seminars etc .;

To initiate the modification of the relevant laws and to prescribe the right to appeal the merits
decision of the Administrative Court, before a special, five-member Board of the Administrative
Court.
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ABSTRACT

Franchising contract was originated in American economy scene. After numerous failure of American
legislators to regulate franchising through obligation-legal rules, at federal level has been adopted the Law which
imposed an obligation of disclosure law, as some kind of “guidelines” on direction in which the regulation should
move. This American invention inspired regulation on international level by UNIDROIT. The importance of
achieved solutions as well as credibility of this international organization encouraged a big number of countries to
update drafting of adequate legislation which would regulate this field of Contract law. All these laws are of recent
date. Having in mind that countries which regulate franchising contract do not have uniformed regulation, this paper
discusses different models of franchise regulation. Special attention has been dedicated to the region countries.
Beside Republic of Serbia where the adoption of Civil Code is underway which suggests normative regulation of
franchise contract, the only region country which has regulated this contract is Albania. Other region countries,
including Montenegro, do not have special legal provisions which regulate this contract.

Keywords: Franchising Contract, Obligation-legal Effects, International Regulation, National Regulation,
Disclosure Approach.

INTRODUCTION

Besides a century long existence at the world stage and widespread implementation, for a long
time franchising contract remained outside the framework of legal regulations. It was not closely defined
even at doctrinal level. However, the lack of legal regulation did not represent obstacle for the frequency
of these contracts.® On the contrary, by realizing their purpose, transaction participants accepted them
more and more, what resulted in their prompt internationalization. In the last quarter of the past century
franchising has slowly come into legislators’ examination.

Due to extreme complexity of this contract, unsolved issue of its legal nature, numerous and
different components that it contains, as well as different franchising forms in practice, it is very difficult
to standardize it legally, both on national and international level. Moreover, it is more difficult on
international level because international franchising is more complicated, while legal difficulties on
national level could be solved easier. Surely, franchisors contributed to the difficulties in legal formation
of this contract with their pressure and resistance to ‘too effective’ way of protecting weaker contract
party which would introduce equivalence to this contract relation. Because, potential (often certain)
disproportion of mutual investments of contract parties represents a central problem of franchising. The
pressure of economically stronger partner, embodied in powerful companies, have caused international
initiative for uniform regulation of this contractual relationship by the International Institute for the
Unification of Private Law (UNIDROIT).

The following text will present franchising regulation in the parts of the world where this contract
arrangement is the most developed form of conducting business (the United States of America and
Europe).

S2Contract parties were led by general business conditions of franchising companies, their standard contracts, dispositive norms of the Civil and
Commercial Law, general trade customs, as well as judicial and arbitration practice.
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LEGAL REGULATION IN USA

American legislation has had the longest experience with franchising and the most
comprehensive judicial practice in this field. Aware of the necessity for the legal regulation of this
contract relation and need for overcoming potential inequalities of contract parties which it creates, in this
respect USA made initial steps. Accordingly, first legislation came from USA, the origin country of this
legal institute. The widespread implementation of franchising resulted in abuse and deceiving practice
which was primarily felt in franchising motherland, USA, and after franchising transfer abroad it started
to escalate. In that sense, the history of American franchising, besides famous operations and increasing
popularity of this business, includes numerous examples of franchisors’ indecent behavior who abused
their economic superiority and at one point endangered image of the whole concept.

Abuse and deceiving activities aiming to mislead franchisee about ‘advantages’ which this
business offers were widespread in practice and had a huge impact on economically weaker partner.
Misleading goes from willfully omitting pertinent information necessary for business success up to
conscious overestimation of franchise value and fake representation of ‘very successful business results’
(Glusica,199,24). It often happened that franchisor sells unprofitable unit to franchisee for regular
franchise compensation and shortly after redeems it under favorable conditions, when franchisee realizes
that this unit won’t be profitable and decides to prevent the loss as soon as possible. Afterwards,
franchisor may sell the same unit by using the same methodology (Hunt,1973,5). This and similar
dishonest practice was the reason for adopting set of franchising laws in United States.

American legal literature takes a stand that contemporary franchising as the business system
familiar in USA starts from the moment of adopting the Law on Franchising - California Franchise
Investment Law (adopted in 1970, entered into force in 1971).* This Law represents milestone in the field
of franchising legal regulation in USA. The example of California as sort of ‘icebreaker’ initiated other
federal units to legally regulate franchising (Washington, Virginia, Wisconsin, Minnesota, South Dakota,
North Dakota, Indiana, Michigan, New York, etc.). The significance of California Franchise Investment
Law is reflected in the fact that it provides institute of the pre-contractual information (disclosure®) and
the institute of registration.

While understanding franchising legal regulation in USA have in mind that it implies federal
system regulation, i.e. legal acts which regulate franchising are adopted both on federal and federal units’
level.Before moving to franchising regulations adopted on federal level, it should be mentioned that they
were preceded by numerous unsuccessful Draft Laws on Franchising which regulate its obligatory legal
effects. Most of the attention was focused on contract expiry. Particularly in this field, according to
general opinion, unequal status of contract parties comes to expression, what paves the way for many
abuses. However, due to strong opposition of the Franchisors Association to the comprehensive legal
regulation of some of the most important issues which would shake up their privileged positions, these
legal proposals were not adopted.>

After numerous unsuccessful legal initiatives on federal level to regulate franchising through
obligatory legal rules, federal legislative bodies took a stand that it is enough to have protection measure
of franchisees as more inferior party by providing the pre-contractual obligation ‘to disclose information’.
The practice showed that franchisor as economically stronger party does not provide to potential
franchisee complete and relevant information significant for future relation. Franchisor’s denial of

%8 California Franchise Investment Law, California Corporations Code, Div.5, Parts 1-6, Section 31000 et. Seq., CCH Business Franchise Guide
3050.

% English term disclosure is pretty hard to translate adequately, it is descriptively translated as "providing information".

% The most significant proposals discussed in the Congress were by senator Philip Hart, in the literature known as Hart Bill Draft, and then so-

called Mikva Bill (submitted by congressman Abner Mikva) and ,,Fair Franchaise Practices and Distribution Practices Reform Act* (proposer
was congressman Kruger). These Draft Laws were not adopted.
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information to the potential franchisee is exactly what represents the most significant and the most
frequent deceptive element. Providing of adequate information in reasonable deadline before concluding
contract would certainly reduce deceptive practice. According to the obtained information potential
franchisees would assess franchise value and justification for entering the system. It was believed that
more than that was not necessary.

The above-mentioned stand resulted in adopting the first federal source of law in USA for
franchising contract by the Federal Trade Commission. It is Federal Trade Commission's Trade
Regulation Rule — in literature known as FTC Rule>®, which entered into force in 1979 as the Model Law
(amended in 2007).>" This is the first Law which regulated imperative rule on the pre-contractual
disclosure obligation. Hence, FTC Rule, requires franchisors to provide prospective franchisees with a
franchise disclosure document (FDD).*® Accordingly, this document does not regulate franchising relation
as a whole, but its one segment only. It provides franchisors with obligations which come prior to
concluding contract relation and are related to providing of all important information on respective
franchise. Disclosure document is in written form which includes franchisors characteristics, franchising
package mark, obligations of contract parties and general information sufficient for the other party to
decide reasonably if he would enter in such a contract under proposed conditions.® Violation of
information disclosure obligation entails responsibility and gives right to franchisee to bring a claim for
compensation. The purpose of regulations contained in FTC Rules is not regulation of franchising
relations as a whole, but only protection of the inferior party, i.e. franchisee (such as small enterprise and
trader) from unscrupulous franchisors, through rules on the pre-contractual disclosure.

Based on FTC Rules, federal units initiated drafting of their own laws. The essence of all legal
regulations adopted by units which are part of federal state is the same, and it entails franchisors’
obligation to provide information in the phase before concluding contract. Many states directly applied
requests from FTC Rules, so they do not interfere with obligatory issues but leave them to the autonomy
of contract parties will. Some states adopted their specific legislation which besides disclosure obligation
contains obligatory legal effects of the contract®®, while a few states demanded mandatory registration of
contracts (Milenkovi¢-Kerkovi¢,2005,105), even though FTC Rules do not prescribe this. As these laws
rely on FTC Rules (with insignificant exceptions justified by local specificities and needs), common name
in the literature for them is ,,Baby FTC Rule* (Spasic,1997,102) or “Little FTC Acts” (Rosen,2017,621).

Two-stage regulation (federal and state) makes U.S. legal field look very complex. This is
particularly when taking into consideration already perplexing legal nature of franchise where there is
possibility that law of one state classifies certain relation under franchising, while the same relation other
countries qualify as a form of license or distribution. In order to avoid such possibilities, FTC Rules

% Full name of FTC Rules is ,,Disclosure Requirements and Prohibitions Concerning Franchising and Business Opportunity Venturies .

7 In the last decade of the past century there were some proposals by American senators (in 1992 Democratic senator James H; Schener and
John J. Lafalce in 1993 and 1995 and Republican Howard Coble in 1998 and 1999) to adopt the Law on franchising, but without success
(Emerson, 2013,198). In this respect, it should be stressed that FTC considered but also refused federal Law on franchising relations
(Pitegoff&Garner, 2008, 186).

%8 The FDD is a voluminous document (sometimes comprised of upwards of 200 pages) that includes a variety of important information such as:
data relating to the business opportunity being offered and the rights and obligations that will apply in connection with the opportunity; basic
information regarding the franchisor, its principals, officers and directors and the franchisor’s affiliates, predecessors and parent; prior and
pending litigation against the franchisor; bankruptcy information about the franchisor and its principals, its affiliates, predecessors and parent; the
estimated initial investment costs to be incurred by the new franchisee; and what assistance, guidance and support, if any, the franchisor will
provide to the new franchisee. The FDD must be updated annually or, where ‘material” or significant changes may so require, more frequently
(Rosen,2017,610).

% In order to facilitate franchisors’ creating of information document Commerce Association issued standard form which besides information
contained in FTC Rules also include some data provided by federal units. These specific forms served as a ‘model” when creating some national
regulations (France, Sweden, Canada, Brazil, Mexico, Australia), and they also influenced Model Law on information disclosure drafted by
UNIDROIT (Spasic,2010,280).

5 Approximately one half of the states, as well as Washington, DC and the US territories of Puerto Rico and the US Virgin Islands, have enacted
relationship laws that govern the franchisor—franchisee relationship, and in particular: (1) the termination, renewal and transfer of franchise
rights; (2) a franchisee’s right to form a franchisee association; and (3) a franchisor’s obligation to repurchase a franchisee’s inventory in the
event of termination (Rosen,2017,621).
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provide three elements whose combined fulfilment classifies one relation as franchising, and these are: (1)
the franchisee is granted the right to sell goods or services under the franchisor’s trademark, service mark,
trade name, logo or other commercial symbol; (2) the franchisor has significant control over the
franchisee’s method of operation; and (3) the franchisee is required to pay to the franchisor (with certain
exceptions) a franchise fee of at least US$500 (Emerson,2009,3).

FTC Rules on federal level served not only as the model for drafting laws within federal units,
but also for defining franchise in the Comparative Law.®* The fact that the franchise origin country
regulated issue of franchisee protection as a weaker contract party through imperative regulations on the
pre-contractual disclosure, represents a kind of the ‘guideline’ on direction which unification should
follow.

REGULATION OF FRANCHISING CONTRACT UNDER THE AUSPICES OF THE
INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW (UNIDROIT)®

Over the time, franchising business has been transferred from USA (by international trade) to
trade practice and regulations of other countries. Franchise expansion internationally and unpreparedness
of national legislations for this contract intensified numerous legal problems created by this complex
contract, primarily lack of minimal rules which would provide contract parties with certain predictability
when concluding this legal business. This conditioned the need for its regulation on international level, by
specific international organizations, particularly by the International Institute for the Unification of
Private Law (hereinafter: UNIDROIT). Namely, after realizing complexity of franchising business, but
also its significance for international trade, UNIDROIT started showing more and more interest in
bringing order to this contract law field. Afterwards, in 1993 it initiated the work on its study.® To this
end, the Study Group for drafting the rules in franchising field was established, composed of the most
prominent legal experts in this field. The group worked on studying legal problems which franchising
creates on international level, as a type of instrument which would be suitable for future regulation of
legal questions. In this respect, as a result of UNIDROIT immense engagement, some of key issues
within franchising gained adequate, primarily international regulation. During the research of current
franchising development stage and its different aspects, the Study Group came to conclusion that the most
significant problem which appears in practice is abuse of franchisor’s economic superiority, likewise the
consequences of termination of the contract on Master Franchising to the contract on Sub-Franchising. In
that respect, two issues emerged as the most important. The first one is related to the franchisor’s

% The field of pre-contractual disclosure, until adopting autonomous instruments for franchising contract field, was a backround for regulation in
France, Brazil, Mexico, ltaly and also canadian province Alberta. (In France — Loi num. 89-10008 du 31. décembre 1989 relative au
développement des entreprises commerciales et artisanales et a I'amélioration de leur environnement economique et social, published in Journal
Officiel on 2 January, 1990. In Brazil- Law no. 8955 from 15 December, 1994 —Disp6e sobre o contrato de franquia empresarial, e da outras
providéncias. In Mexico — Law on industrial property, 27 June, 1991, regulation for law implementation was adopted in November 1994,
published in Diario Oficial 23 November,1994. Finally, Alberta — Franchises Act, Chapter F-17.1, adopted on 17 May 1995). It is interesting to
mention that today in Canada, which represents one of the first destinations for American franchising chains in international expansion, there are
no regulations on franchising at federal level, but only at the level of some federal states (Alberta, Ontario, New Brunswick and Prince Edvard
Island and Manitoba), in comparison to USA where, as already mentioned, there are federal and ‘local’ laws (Laws of federal units applied only
in these units-states). The website of the European Franchising Federation, http://www.eff-franchise.com/spip.php?rubrique21, June 2013. In the
rest of Canada franchising is regulated by general rules of the Obligations and Commercial Law.

62 The International Institute for the Unification of Private Law, known as Roman Institute, was established as intergovernmental organization in
1926 by multilateral contract concluded under the patronage of League of Nations situated in Rome. The Institute was open for membership to all
states which accede to its Statute. This organization had 63 members from all 5 continents in 2015. See: http://www.unidroit.org/about-
unidroit/membership , September 2015.

% The idea on unified regulation on franchising contract was born much earlier. Namely, UNIDROIT and International Bar Association IBA
launched initiative in 1987 for drafting study which would indicate significance of master franchising as the most common way of using
franchising form in international relations. In that time UNIDROIT experts were engaged in drafting convention papers on leasing and factoring,
and considered completely natural continuation of work on drafting unified rules on franchising, but also other new types of contracts whose
existence was becoming more attractive. However, as in this period franchising has just started to develop in Europe, within UNIDROIT was
taken a decision to wait with work in this direction in order to see what will the future bring. Therefore, Study Group on Franchising was
established in 1993 (Vilus,1995,17).
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obligation to provide franchisee with all necessary information before concluding contract, as well as
during the term of the contract, and the other one relates to the influence of the contract on Master
Franchising to the Sub-Franchising contract.

Opinions about the need and purpose of adopting rules which would regulate franchising field
were divided. In the time of initiating dispute over legal regulation of international franchising,
UNIDROIT posed the question of its scope, i.e. if it is necessary to legally regulate all manifested forms
of international franchising, just some or only one manifested form. Representatives of civil law legal
system considered desirable and necessary adoption of rules which would regulate this field, while
representative of common law system (USA and Australia) were against adoption of such rules, assuming
an attitude that adoption of regulations will complicate conclusion and implementation of the contract,
and for this reason they advocated deregulation in master franchising relations. After the conducted
debate within expert circles prevailed the stands which supported legal regulation of only master
franchising due to its broad implementation and efficiency.

When it was definitely determined that the franchising subject (more precisely the Master
Contract) will be unified, there was concern about adequate legal unification instrument,®* the most
appropriate for the complex structure of franchising. The initial intention was to consider possibility of
adopting international convention on franchising, such as in the case of leasing and factoring.® However,
owing to very complex and heterogeneous content of this subject that idea was abandoned. Namely, the
character of imperative rules contained in international conventions and formal manner of their passing
and adoption is not applicable to franchising because of diverse forms and extreme complexity and
richness of possible contract relations, as well as its dynamic and adaptability. It was assumed that the
convention would limit freedom of contract parties. After realizing obstacles of conventional regulation
of franchising the focus was on the stand that franchising is more suitable for flexible regulation forms, so
called ‘soft’ forms. In that way, uniformity achieved by the conventional law would be sacrificed, but it
will also keep some basic principles which will enable development of potential national codifications.
After a lot of discussion, the compromise was reached about the Guideline as the most flexible and the
least binding instrument (Spasi¢,2000,341). This practically announced era of ‘soft law’ (Mlikotin-
Tomi¢,1990,56), which will later become the main method of regulating autonomous contracts.

The decision that in that time the Guideline was the maximum that could be achieved in the
franchising subject unification field was not only influenced by objective circumstances (first of all
subject complexity), but also economic power of unification opponents. Namely, strong franchisors’
lobby opposed to so called ‘solid” forms of unification from the fear that it will shake up their dominant
positions in the franchising market. Powerful multinational companies, as franchisors, are in position to
dictate conditions and it is natural that they do not want regulations which shake up those positions. This
explains very slow work of UNIDROIT (Vilus,1995,20). Finally, in 1998, a perennial work on unification
of this subject resulted in drafting the most significant international regulation in franchising field.
UNIDROIT also adopted Guide to International Master Franchise Arrangements (Rome,1998, updated
in 2007). A bit later, in 2002, UNIDROIT adopted Model Franchise Disclosure Law. Namely, after
adopting the Guide it was obvious that the information disclosure issue regulated by the Guide was not
sufficient, and it should be more intensified and further worked on due to its great significance for
concluding contract. Therefore, UNIDROIT Working Group composed of franchising experts continued
with regulation activities and separated the issue of the pre-contractual information disclosure from the
overall set of issues regulated by the Guide in the independent document, as a key institute of franchising

8 Unification instruments adopted by UNIDROIT are the following: Conventions, Model Law, Principles and Guides.

% In the field of leasing and factoring were drafted two Conventions under the auspices of UNIDROIT. The Convention on International
Financial Leasing (Otava, 1988) and the Convention on International Factoring (Otava, 1988).
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regulation on national level. This way provisions of the pre-contractual information disclosure gained the
form of the Model Law.

As a result of UNIDROIT activities the situation regarding franchising regulation has been
improved. These two documents represent special value of autonomous regulation not just for the
significance of the issues which they regulate and the quality of proposed solutions, but also for
unquestionable subsequent impact on national legislations. Namely, importance of achieved solutions and
credibility of this international organization encouraged a big number of countries to initiate legal
regulation.

INFLUENCE OF UNIFIED REGULATIONS ON NATIONAL LEGISLATIONS
DEVELOPMENT

Even though after the World War 1l has been the expansion of franchising in Europe, for a long
time its legal regulation has long lagged behind the experience and practice of American legislation. At
first sight this fact seems a paradox, since USA is a country of common law tradition which is not
characterized by legal but rather case-regulation practice. However, when taking into account a large
scale of franchising business in USA,* a considerable number of regulations in this field is not surprising.

National legislations took necessary precaution about this subject and therefore all regulations
dealing with it are of recent date. France is the first European country that followed American example,
which is not surprising since the long tradition of franchising business within the French economy. For a
long time a lack of legal framework in France enabled franchisors to abuse franchisees. Therefore, the
French Franchising Association adopted Ethic Code in 1972 which represents the first step towards
regulating this business relation. Even if this Code aimed to encourage participants of this relation to
moral behavior, the practice showed that it did not achieve this aim, because its implementation was not
obligatory. The Ethic Code is later accepted on European level by the European Franchise Federation
(EFF) and became European Ethic Code in 1991 (Emerson,2009,4).

The need for more effective legal norms of franchising business appeared during 80’s of 20"
century, and it was caused by collapse of many franchisees as a result of false information and promises
given by franchisors. In order to suppress such practice, the expert Commission headed by F. Doubin,
former French Minister of Commerce, was established in 1984. The Commission took a stand that it is
not desirable to regulate legal relations between contract parties because it would ‘influence franchising
dynamic character’, but it is necessary to legally regulate only the obligation of pre-contractual
information disclosure.’” At the end, in 1989 the Commission adopted Act concerning the legal
environment of commercial entities, known as Loi Doubin (named after the then French Minister of
Commerce) which regulated the obligation of informing franchisees in the pre-contractual phase.?® This
Law represents the first legal act in Europe which regulates the pre-contractual obligation of information
disclosure. After entering into force, for the first time the French courts invoked franchisors’ obligation of
pre-contractual information disclosure when bringing in a verdict.*® Besides the rules of information

% Franchisor’s right to supervising and control creates certain way of exploitation over franchisees, and some authors make a conclusion that
USA aggressively develops and regulates franchising contract, because advantages provided by the contract enable them to accomplish economic
colony of the world, but also to protect domestic entrepreneurs if someone from abroad wants to enter their market.

87 Check: Loi, n.89-1008 du 31. decembre 1989 relative au development des enterprises commerciales et artisanales et I'amelioration de leur
environnement economique, juridique et social, JCP 1990, 111, 63449.

% Implementation of Loi Doubin is not limited to franchising only, but also regulates distributive contracts generally. Pre-contractual obligation
of disclosure in franchising contract is developed in bylaw adopted in 1991, but without regulating consequences of failing to fulfil this obligation
from the concluded franchising contract (Parivodic, 2002,532).

% Franchisee asked for contract cancellation considering that contract was concluded under the delusion. He claimed that trade benefits were
much lower from those presented by franchisor and therefore expected. The Court concluded that franchisor did not meet his obligation towards
franchisee because he did not provide him with the results of market research based on serious criteria. Cass. com. 04 December 1990, JCP 1991,
n. 39, 305.
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disclosure (Loi Doubin), voluntary ethic principles and European competition law have provided legal
framework for franchising relations in France.

Recently, a range of countries progressively updates drafting of appropriate legal regulations
which regulate this field of the Contract Law. After taking the initiative for international unification, and
especially after adopting the Guide, many countries started with franchising regulation. That trend is
particularly present in developing countries, where the regulation is primarily dedicated to protection of
domestic franchisees, but in many instances there are cases of updating legal solutions in developed
countries, also inspired by international regulations. So, these documents adopted by UNIDROIT (the
Guide and Model Law) not only compensated a lack of broader legal franchising regulation in national
legislations, but also encouraged adoption of regulation in the countries which for the first time introduce
franchising into their legislation (since these are guidelines and model regulations). Noticeable increase of
national regulation is in accordance with contemporary world economic trends which require legal
regulation of franchising contract as quickly and as comprehensively possible, because without adequate
legal framework there is no successful realization of this contract in practice. Nowadays there are around
40 countries which regulate franchising. One of them is Italy.

After adopting the Law no.129/04," Italy is considered as a country which regulates franchising
contract directly by the legal act. Regardless of a short content (9 paragraphs in total), this Law
establishes comprehensive legal framework of franchising contract regulation. The Law belongs to the
group of disclosure law because proclaims transparency principle of the pre-contractual obligations.
However, there are certain exceptions from the overall information disclosure by franchisors. Therefore,
franchisor has discretion right to deny certain data and information to potential franchisee which are
classified, or whose disclosure would violate rights of third persons. It should be stressed that franchisor
must justify reasons for not providing asked information to franchisee.”

However, even though after adopting the Guide by UNIDROIT a significant number of countries
introduces this legal business into their national legislations (Albania, Australia, Byelorussia, Belgium,
Croatia, Estonia, Georgia, Indonesia, Italy, Kazakhstan, Lithuania, Malaysia, Moldova, China, Korea,
Romania, Sweden, Ukraine and Vietnam) (Milenkovi¢ Kerkovi¢,2008,170), European countries
individually do not have so many regulations related to franchising, and especially do not have
regulations which directly regulate this kind of contracts and its functioning. Some of them, like Germany
and the Great Britain, where franchising is very present, let it develop ‘naturally’ in their economic
environment.

The extensive franchising presence influenced German legal theory to debate on numerous
disputes on legal nature of this contract. As dominating emerged the outcome that it presents a mixed
contract of the Commercial Law, what contributed to German legislation attitude that there is no need for
adopting special regulations which would regulate this subject (Schulz,1990), i.e. that there is sufficient
number of positive-legal acts whose provisions may be applied to franchising. In Germany franchising is
regulated by general rules of the Contract Law (the German Civil Law),”? the law of misrepresentation,
agency laws, regulations on consumer protection, the Commercial law (the German Commercial Code),”
Consumer Credit Act (if the franchisee commits to the ongoing purchase of products and equipment),

" Legge 6. maggio 2004 n.129 ,,Norme per la disciplina dell'affiliacione commerciale,
™ Art. 6 (2) n. 129, ,Norme per la disciplina dell'affiliacione commerciale®.
" The principle of ‘good will’ is a legal principle and contract parties must obey it. The Civil Code provides that the contract will be null and

void if the conditions contained are opposite to the ‘good will’ principle, i.e. if it harms other contract party. S. 242 Burgerliches Gesetybuch
(Civil Code) — BGB, available at: http://www.gesetze-im-internet.de/englisch_bgb/index.html Feb, 2017.

™ In order to avoid possibility of franchisees’ abuse by franchisors as economically superior party it is accepted that franchising contract
represents one way of ‘legal form of distribution’, so Commercial Law provisions apply analogously to it. Handelsgesetybuch — HGB, available
at: http://www.gesetze-im-internet-de/hgb/ , June 2014.
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Unfair Contract Terms Act’, as well as regulations on competition protection and free market
competition (Metzlaff,2011,55). Therefore, Germany does not recognize separate legal act (either in the
form of law, provisions, etc.), but the provisions of other legal acts and the EU regulations are applied to
franchising contract. However, this was not an obstacle to greatly development of business based on this
contract.”

The pre-contractual obligation of information disclosure is regulated by the Consumer Law
(culpa in contrahendo). Having in mind circumstances that franchising contract is concluded for a long
term, all facts relevant to contract conclusion must be timely presented in a comprehensive and true
manner. The obligation of disclosure under German law occurs when franchisor and franchisee meet for
the first time and franchisor presents his franchise system in detail to franchisee.” In this respect, a
significant role also have had German courts which from early 80’es of the past century developed
considerable practice regarding the pre-contractual disclosure obligation.”’

As there are legal acts whose provisions directly apply to franchising contract relation, but there
are no legal acts which would provide obligation of the pre-contractual information disclosure of
franchisor, this legal vacuum tried to resolve German Franchising Association.”® This Association
adopted Guidelines to pre-contractual disclosure with the aim to encourage its members to apply
principles related to disclosure in order to prevent potential abuse and provide franchisees’ protection
(Schwartz,2008,8). However, knowing that Association membership is on voluntary basis, rules
contained in Guidelines are not binding to franchisors who are not its members. Still, it should be
emphasized that Association membership is indicator for seriousness, prestige and quality of franchisor.
In this respect, these Guidelines significantly influence franchisors’ business ethics.

Neither Germany nor the Great Britain has rules and regulations which explicitly regulate
franchising. Contract is a central legal ground for rules and obligations arising from such relation. In case
that between contract parties occurs the dispute over specific rules and obligations, the court will always
guestion content of contract and based on those data will bring the verdict in, primarily taking into
account what contract parties wanted to achieve with the contract. Thereby general rules of the Contract
and Commercial law are considered as the most relevant, as well as Competition rules.” Since
franchising contains elements of other contracts, appropriate rule implementation is possible for these
contract relations. A significant role also has judicial practice which analyses, improves and forms
franchising relation structure, without legislators’ authoritative solutions. It is considered that the above-
mentioned regulation set is necessary to meet the needs of this contract. Additionally, the important factor
in the GB is the British Franchise Association — BFA as private legal body which directs development of
franchising relations and through its Code® promotes ethic principles of franchising business. Though,
BFA membership is on voluntary basis, and franchisors who are not its members do not have obligation
to abide the Code.

™ Unfair Contract Terms Act (UCTA) has by far the biggest impact on franchise agreements. Under the UCTA any provision in a standard form
agreement that has not been negotiated between the parties is subject to a fairness test. (Méarzheuser-Wood , 2017,275).

™ In 2012 in Germany franchising business turnover was 62,1 billion euros, and around 72 700 independent franchises employed almost 546 000
people. Available at: http://www.gtai.de/GTAI/Navigation/EN/Industries/Consumer-industries/franchising.html , Feb, 2017.

® The German Franchise Association (Deutscher franchise verband -DFV) recommends that franchisors should set out this important
information, together with details of franchisor and the system, in a disclosure document. It is important that franchisors ensure that disclosure
areas are honest and fair. German Franchise Association, “DFV — Disclosure Guidelines™ http://www.franchiseverband.com/ ,Feb, 2017.

" http://www.corporatelivewire.com/top-story.html?id=59 , Feb, 2017.

™ The following disclosures are recommended by DFV: description of a franchise system, information about the franchisor and key stuff,
summery of franchisor services, investment required a financial outlook in the form of a prognoses. http://www.franchiseverband.com Feb, 2017.

™ Legal act which has direct influence on franchising is the Competition Act, available at: http://www.legislation.gov.uk./ukpga/1998/41/contents
,Feb, 2017.

® The Franchising Code of Ethics, available at: http://www.thebfa.org/about-bfa/code-of-ethics , Feb, 2017.
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Within the states which do not have explicit franchising regulations, but they created legal
framework for its regulation through judicial practice, is the Netherlands (Spencer,2010,2).

MODELS OF FRANCHISING REGULATION

The countries which regulate franchising do not have unified regulation. They differ in content of
legal rules which regulate franchising and in legislation technique. There are also differences in
methodological approach used for regulating this subject. In this respect, comparative legal experiences
show that national legislations could regulate franchising contract in several ways (Peters,2004,52-53).
The first one is adoption of legal rules with obligatory legal character which regulate contract relation
between franchisor and franchisee (relationship law), either through existing obligatory and trade legal
regulations, or directly by separate laws. Another way of legal regulation does not interfere in contractual
relation, but deals with one segment only — the phase preceding contract conclusion, by regulating
obligation of the pre-contractual information disclosure (disclosure law), and the third model connects
formation of the contract to approval and authorization by competent state body, and regulates franchising
by administrative registration rules (registration law).

After considering the above-mentioned methods of legal franchise regulation we can conclude the
following:

1. Regulating obligatory-legal effects of franchising becomes more and more accepted method in
comparative legislation, very often in combination with disclosure rules. However, some countries like
Georgia, Lithuania and Estonia exclusively regulate obligatory-legal issues. Despite efficiency and
legal security which introduces, this method may be ‘double-edged sword’. This is not just because
with obligatory legal norms is very difficult to regulate a big number of franchising forms, but also
because this method may be destimulative for franchising development due to danger to ‘make it as
useless regulations and distance it from real needs of business practice’. Having in mind that this is
complex and compound legal relation which goes through changes and is still profiling in practice,
excessive regulation could block and prevent its possible development by neglecting economic reality.
For this reason, each attempt of excessive regulation would do more harm than help. This is also
supported by example of Malaysia which experienced rapid decrease of concluded contracts by
excessive state intervention in autonomous franchising field (Milenkovi¢-Kerkovi¢,2010,387). Also,
Spanish Franchise Association research into legislation impact on several Spanish franchising
companies after adopting regulation, showed rapid decrease in relation to the period before adopting
law (Schwartz,2008,10).

2. Besides obligatory-legal, neither registration provisions have proved too successful for
franchising development. On the contrary, experiences of some national regulations proved that
registration obligations represent excessive and unnecessary administrative burden for contract parties,
but also for the state which must establish special body for monitoring and registration of these
contracts. Approval practice or permition for each individual contract is especially destimulating for
transaction participants. Consequently, state intervention is becoming more unpopular when
concluding new forms of contracts and registration requests are becoming less subject of imperative-
legal norms of laws that regulate franchising contract. As destimulating, rules on registration and
contract approval are abolished in majority of legislations which provided them.®

3. Comparative legal review of legislation of the countries which have regulated franchising so far
leads to conclusion that disclosure approach is the most common. This institute proved its value in

8 Franchising Law of Canadian province Alberta was amended because of criticism of registration obligation which it contained, and which was
assessed as ‘draconian’. The amended Law from 1995 eliminated this obligation (Milenkovié¢-Kerkovi¢,2005,366).
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protection of franchisees economic interests and consequently today even two thirds of the overall
number of countries where franchising contract is a legal business have disclosure legislation (with
bigger or less number of mandatory information). Hence this American invention, created within
pragmatic common law, was accepted by many legislations worldwide. Franchisor’s obligation to
make available business information to potential franchisee is recognized by judicial practice also.®
Noticeable asymmetry in information disposal between franchisor and franchisee represents a reason
for franchisees’ protection from franchisor’s abuse of power. Because, franchisee puts all his
investment under risk if franchisor does not inform him adequately on franchising business
characteristics in which he is getting involved. That was a reason why many legislations provide
disclosure document, while the content of franchising contract is not regulated but it is left to the
contract parties. For this reason, information about the subject franchise provided by franchisor to
franchisee is considered as conditio sine qua non concluding franchising contract. This sets framework
of franchising relation and enables further development of this legal institute through business
practice.

Legislations of some countries opted for combined types of some of the above-mentioned
methods (relationship law, disclosure law, registration law). Very common, especially in recent years, is
the combination of obligatory legal rules with obligation of the pre-contractual disclosure (ltaly, Brazil,
Moldova, Romania, Australia, Mexico, Korea). The registration is also very familiar method in
comparative-legal solutions and is always in combination with some of the previous two. Contract
registration obligation is sometimes in combination with disclosure obligation, but more often with
obligatory-legal effects of the contract. There is a group of legislations which contains obligatory-legal
rights and franchising registration rights without any regulation of the pre-contractual disclosure
obligation. This group, besides Russia, following the example of Russian Civil Code from 1996, also
includes other transition legislations which are under its influence: Ukraine, Byelorussia, Moldova,
Kazakhstan, (Milenkovié¢-Kerkovi¢,2008,196). At the end, some countries offer all three types of
regulation as a package, such as Indonesia, and potentially the Republic of Serbia which aims to that
solution.®

With respect to legislation technique, the situation is also diverse. A number of states have not
adopted special regulations on franchising, but regulate this subject through the Code on Civil and
Commercial Law (Milenkovi¢ Kerkovi¢,2008,322-324). These are: Albania (1994), Russia (1996),
Georgia (1997), Byelorussia (1999), Lithuania (2000), Moldova (2003), Ukraine (2004), Belgium
(2014).%

8 Franchisee asked contract termination because of delusion regarding brand characteristics and know how, as well as the potential of franchising
business success. The Court confirmed a lack of market research, but concluded that franchisor fulfilled his obligation of providing information
given that sent information (demographic studies, competition information, temporary budget) were accurate and sufficient for franchisee to
conclude contract with complete knowledge of relevant facts. Check: CA Colmar 09 March 1990, D. 232, somm.

8 The Draft Civil Code of the Republic of Serbia regulates franchising contract in 35 articles (from Article 1260 up to Article 1294). Beside
obligatory legal provisions, this Draft regulates the pre-contractual phase in detail, i.e. regulates obligation of pre-contractual disclosure. Apart
from these two regulation methods, registration system of franchising contract is accepted. Namely, the contract must be recorded in the register
of the competent body- The Intellectual Property Office of Serbia- in order to be legally binding towards third persons. This way legal security of
third parties is provided because third parties usually do not know that franchising business is established but consider that it is a branch of the
company. Therefore, when responsible third person suffers damage, and the contract is not registered, then franchisor’s accountability is
provided. Registration only has declarative but not constitutive character. Hence, it does not represent condition for contract validity, so the
contract is binding for contract parties even if it is not registered. The Draft Civil Code of the Republic of Serbia, Article 1262. As contract
registration primarily has informative character, i.e. it does not affect constitution of the contract between contract parties then there is no fear
from state power interference in franchising businesses (in the sense of providing or denying permissions and influencing business character and
parties which can participate in).

8 In Belgium, the pre-contractual phase of franchise agreements is regulated by Book X, Section 2, of the Belgian Code of Economic Law
(2014). In the updated Civil Code from 1994 (Law no.7858, 29 July, 1994), Albania introduced very detailed rules on franchising. Besides
franchising definition, Albanian regulations contained in the Civil Code also regulate obligatory legal effects and the pre-contractual obligation of
disclosure. There are obligatory rules about the written form, important elements and contract duration, contract termination and limitations of
contract termination prior to set date, then responsibility for third persons claims etc. It was introduced the limitation of franchisors’ right that on
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Other states such as Australia (1998), Brazil (1994), Canada (2004), ltaly (2004), Malaysia
(1998), Kazakhstan (2002), Moldova (1997), Romania (1998), adopted lex specialis of franchising laws.®

Certain number of states like Mexico (1991), Spain (1996), Korea (1997), Venezuela (2002),
Japan (2002), Estonia (2002) and Croatia (1999), introduced rules on franchising into the laws which
primarily regulate other fields.®

There are significant examples of regulating this contract by bylaws: Indonesia (1997, updated in
2006), Romania (1998), China (2004), Vietnam (2006), and due to the nature of these acts they are mostly
characterized by excessive regulation and involvement in contract relation, which according to general
assessment, restrains private initiative and represents burden for development of this business.

To conclude. Analysis of comparative legal solutions show that the biggest group of recent
franchising legislations includes countries which opted for disclosure method of regulation. Some of them
(Brazil, Canada, Italy, Malaysia, Romania) have done this by adopting franchising Law, and others
(Belgium, Sweden, France, Canada, USA on federal level and some number of member states) opted for
adopting specific disclosure laws on the pre-contractual obligations of franchising parties, which only
deal with establishing obligation of ‘disclosure’ of information significant for contract conclusion. In a
minority are legislations which do not regulate the area of pre-contractual notification (Russia Kazastan,
Lithuania, Belarus).

PRINCIPLES OF EUROPEAN LAW ON COMMERCIAL AGENCY, FRANCHISE AND
DISTRIBUTION CONTRACTS (PEL CAFDC).*

The purpose of Principles of European Law on Commercial Agency, Franchise and Distribution
Contracts is to fill legal gaps where there is no specific national legislation relating to an issue, and thus
create a body of international “soft law”. This is precisely the case for agency, franchise and distribution
contracts, where there is only limited national legislation. In this respect, the Principles could provide a
useful model for national legislators.

the expiry of contract relation they prohibit competition of ex-partner (franchisee) longer than one year. Like other norms this one was also
motivated by protection of domestic subjects (franchisee).

& In Australia, for instance, on 1 January 2015, the Competition and Consumer (Industry Codes — Franchising) Regulation 2014 entitled
‘Franchising Code of Conduct’ replaced the former Trade Practices (Industry Codes — Franchising) Regulation 1998. This is the primary
franchise specific law in Australia. The Brazilian Franchise Law (Law No. 8955 of 15 December 1994) governs all franchise relationships that
are ‘established and operated in the Brazilian territory’. The Malaysian Franchise Act 1998 (as amended in 2012) provides a dedicated legislative
framework relating to the franchising industry.

& For example, in 1991 Mexico adopted Industrial Property Law (IPL), with rules that regulate disclosure obligation of franchising contract. In
addition, there are other laws that may have an application to franchises depending on the type of activity to be performed in Mexico, such as the
Consumer Protection Federal Law, the Economic Competition Federal Law (the Antitrust Law), the General Law of Business Organizations and
the Data Protection Law. In Japan, Venezuela and Korea the norms of the Competition Protection Law introduced the rules on abusive
franchising practice prohibition. In Japan franchising regulation is contained in the Law no0.101 from 1973 which refers to promotion of small and
medium-sized enterprises, and regulates franchising and obligation of the pre-contractual information disclosure. Also, Japan Fair Trade
Commission adopted: Guidelines concerning the Franchise System under the Antimonopoly Act. 24 April, 2002. (JGFS 2002), based on Act on
Prohibition of Private Monopolization and Maintenance of Fair Trade, Act. no. 54, 14 April, 1947, revised in 2009 (JAA 1947) which regulates
competitive legal aspects of franchising. Therefore, we can conclude that Japanese legislation regulates disclosure and competitive aspects of
franchising. In Venezuela, Venezuelan Pro-Competition Agency’s Guidelines for The Evaluation of Franchise Agreements, January 7, 2002 —
based upon the previous EU franchise Block Exemption (Reg. EU 4087/88). Estonia introduces franchising provisions to the Law of Obligations.
This approach is applied in Spain which regulates franchising in the Trade Law. Article 62 of Spanish Act 7/1996 of 15 January 1996 on the
Regulation of Retail Trading (the Retail Trade Act). Additionally, Royal Decree 201/2010 of 26 February 2010 on commercial activities of
franchising and communication of data to the Franchisor Registry (Royal Decree 201/2010) provides the rules and regulations that govern
franchise activity in Spain. These two provisions only regulate the pre-contractual information disclosed to franchisees before entering into a
franchise agreement, as well as to the Franchisor Registry. Taiwan Trade Law contains rules on information. Croatia in its Law on Amendments
to the Law on Trade (THE NATIONAL NEWSPAPERS, no.75 from 1999), Article 16 adds Paragraph 2 which provides a special way of trading,
besides exclusive and selective distribution, such as on line sale, door to door sale and franchising. Then also adds Article 16 (c) which contains
definition of this contract: ‘In Franchising contract — franchisor, specialized wholesaler and the company which developed a successful service
business provides, along with compensation, to franchisee- retailer or the company of service activities, a right to use franchise in order to sell
certain goods and/or services’. This definition is left out in the updated editions of the Law.

8 In 2006, the principles were prepared by the Study Group on a European Civil Code (SGECC) as proposal of united European regulation
whose content refers to trade representation, franchising and distribution. (Check: Hesselink,2006).
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Franchise contract is covered by Chapter 3 PEL CAFDC within 13 articles subdivided into 3
sections: a general section, a section on the obligations of the franchisor and a section on the obligations
of the franchisee.

The General section, defines the scope of the contract (Art. 3:101) and specific pre-contractual
information issues (Art. 3:102). The obligations of the franchisor include: granting the franchisee the right
to use intellectual property rights and providing him with the necessary know how (Art. 3:201 to art.
3:202) ; providing the franchisee with assistance in the form of training courses, guidance and advice
(Art. 3:203) ; supplying the products within a reasonable time (Art. 3:204) ; informing the franchisee
during performance on sales conditions on the market and in respect to the products (Art. 3:205) ;
warning the franchisee of decreased supply capacity (Art. 3:206) ; promoting and maintaining the
reputation of the network (Art. 3:207). The franchisee must accomplish following obligations: pay the
fees and royalties (Art. 3:301); inform the franchisor on any claims or infringements by third parties of
the franchisor’s intellectual property rights (Art. 3:302); follow the franchisor’s business method and
instructions (Art. 3:303); and allow inspection by the franchisor (Art. 3:304).

As we can see, the Principles of European Law on Commercial Agency, Franchise and
Distribution Contracts concentrate at the internal relationship of the two professionals involved.
Concentrating only on the internal relationship between parties, they aim to protect the other “weaker”
and “relying” party by imposing information duties. The principles take into account, in an indirect way,
the fact that there is often a strong discrepancy in bargaining power between the parties. In this respect,
the PEL CAFDC include many pre-contractual mandatory information duties for the principal, supplier,
and franchisor. All three contracts include pre-contractual duties which can be found in the general part. %
Additionally pre-contractual duties are reinforced for franchise contracts. ®. This information is provided
from the franchisor to the franchisee, and contract parties cannot disobey this obligation.

As we mentioned before, UNIDROIT produced a Model Franchise Disclosure Law in 2002,
which lists in article 6, a very long list of information to be disclosed to the franchisee. This Model law
aims to create a secure legal environment between all parties in a franchise arrangement. It focuses
entirely on pre-contractual information duties. By comparison, the PEL CAFDC go further as they also
cover aspects of the relationship between a franchisor and a franchisee during the performance of the
contract.

CONCLUSION

There has been a lot of resistance to try to establish unified rules on international level, but also
that problem has not been easy to solve on national level either. Every legislator must resolve this issue
independently, according to specific situation of his/her national law. However, no matter that legal
regulation provides legal security, what absolutely represents an advantage, comparative analysis does not
show that regulation adoption represents the best way for stimulating this business. On the contrary,
regulation often proved to be destimulating for development of this institute, what explains perennial
resistance and caution of national legislations about this subject. This statement applies more to countries
with poor franchising practice in which a priori regulation could only present burden for contract parties.
Besides, franchising is a dynamic concept which has still to be profiled. Detailed regulation could
constrain development of the contract which is still evolving. That is why it is not surprising that many
legislations provide disclosure regulation, while content of franchising contract do not regulate but leave
it to contract parties.

8 Under Article 1: 201 (Pre-contractual Information) each party must (mandatory provision) provide the other party with adequate information a
reasonable time (timely) before the contract is concluded. This article aims to ensure that each party will have the relevant information in order to
commit itself with full knowledge of the relevant facts.

8 Article 3:102 PEL CAFDC (paragraph 1) Pre-contractual information duty requires the franchisor in particular to provide the franchisee with
adequate and timely information concerning: (a) the franchisor’s company and experience; (b) the relevant intellectual property rights; (c) the
characteristics of the relevant know-how; (d) the commercial sector and the market conditions; (e) the particular franchise method and its
operation; (f) the structure and extent of the franchise network; (g) the fees, royalties or any other periodical payments; and (h) the terms of the
contract.
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The pre-contractual information disclosure, i.e. disclosure regulation is the most convenient
solution for countries with poor franchising practice. This regulation appeared as legislative reaction to
weaker negotiating position of franchisee. By strengthening his contract position, the possibility of using
franchisor’s economic supremacy in the phase of preparation of contract conclusion is decreased.
Because, the practice showed that franchisors’ abuse actions in this phase represent the biggest problem.
This regulation would disable potential abuse of economically stronger party, because based on the
information obtained, potential franchisees would assess value of franchise and justification for their
system engagement. In support of the attitude to regulate obligation of the pre-contractual information
disclosure, stand not only experiences of comparative legislation (where 2/3 of the countries accepted
disclosure regulation), and the existing international regulation (Model law and Guide), but also results of
judicial practice of the countries with developed franchising business. Namely, the practice indicates that
in majority of cases franchising contract termination occurs due to franchisees’ delusion created by
inability to inform himself in details about franchisors’ business in contract preparation phase. Finally, in
the wake of American example, this problem should be considered from higher level, having in mind a
global character of franchising as the instrument which will certainly lead to international unification or at
least harmonization.
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ABSTRACT

The question of Podgorica, its evolution and spatial concept, is directly related to its geo-strategic importance within
the Ottoman Empire, which falls within the period from 1455/57 to 1878. According to the first regulatory plan in
1878 (New /Mirko town), urban growth of Podgorica is connected to an entirely new space organized into clearly
defined orthogonal system of traffic routes and pronounced central position oblong square, and the transformation of
historic buildings in the later period, from the standpoint of attitude towards heritage: pronounced "destruction™
(GUP/1957, 1964) and segmental preservation of the architectural heritage (GUP/1970-1974 ; Proposed Plan DUP
1984-1989).In that development process, in a relatively small area - in a triangular conjunction, three spatial units
were formed and developed in different historical conditions, periods and morphological characteristics of the sites.
They have one thing in common - they are slowly losing their identity. The old town, the urban nucleus of Podgorica
(1474), continuosly faces an absurd attitude towards heritage. Its identity is facing an uncertain future "the conflict
of integration and disintegration".New Mirko town (1878) - the forerunner of modern Podgorica, with the
construction of the Hotel Crna Gora (mid 20 century) at the position of transversal over the Tabacki bridge (XVII),
which connected the Old and New Mirko Varos, was a symbol of the new age. Today, it shares the same destiny
with the Old Varos, in the recent period left open to chance - and dying. History is repeating itself! Among other
important structures, with the construction of the hotel in Podgorica in 1963, contemporary Podgorica was defined,
with its third spatial unit. Today, only two meters away from Hotel Podgorica, which represents a milestone of
development of modern Montenegrin architectural thought, a new building — a hotel with 12 stories - was erected.
There are several questions that need to be addressed. Has there been an effective compromise between the old and
the new in the case of Hotel Podgorica? Does the Podgorica fortress, which is now are ruin, represent part of the
traditional urban physiognomy? Does the construction of new hotel represent a legitimate architectural and town-
planning process? Analysis and answers to these questions will be presented in separate sections of this paper.

Keywords: Old and New Mirko Varos, Podgorica fortress, Hotel Podgorica, Hotel Crna Gora.

INTRODUCTION

The question of Podgorica, its evolution and spatial concept, is directly related to its geo-strategic
importance within the Ottoman Empire, which falls within the period of occupation from 1455/57 to
1878. Its administrative background and significance in this regard (its function) is the primary criterion
that determined the degree of development of the settlement (its spatial functional organization) in terms
of the formal geopolitical circumstances in which it developed. The establishment of settlements is
connected to the military function (in the period (1474-1478); (1478-1582), i.e.. establishment of: basic
structures (1474/1476/78), Tekija (zavije) Causa Iskendera; Mehmed-han mosque (1455/57); bridge on
the river mouth (XV); Starodoganj mosque (1582).

Urban development of old Podgorica is connected with increased administrative, trade and
economic importance and function of settlements within the Ottoman Empire at the end of the sixteenth
century, i.e. the formation of the town square — the building of Amad-Basin mosque (1592); Tabacki
bridge on “Tabaci“ (XVI), building of: a han, the clock tower (1785/1778), hammam (1889?), medresas
(harbi) (X1X), as well as 320 shops according to a report from 1881 (320 shops).
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The urban growth of Old Podgorica, referred to as New/Mirko’s Town in the first regulatory plan
of 1878, is related to the completely new space organized in the clearly established orthogonal system of
roads and pronounced central position of the rectangular square.

In the procedure of urban transformations, the status granted to the building heritage in general
and development plans represents a fundamental aspect of its conservation. Principally, the degree of
conservation is determined by the shape of urban transformations, i.e. by the degree of changes at the
level of the urban matrix and in that regard by the way in which certain planning documents treat
heritage, i.e. by the form of conservation or lack thereof. In this context, Podgorica (Old Town) represents
a unique example of the “conflict” between planning postulates — pronounced “devastation” (GUP/1957;
1964), and segmented conservation of the building heritage (GUP/1970-1974; 1984-1989). In general,
with regards to old Podgorica where are constantly making one step forward and one step back in this
vicious of protection.

- ®i . — o SRS T - - :
Lenin boulevard (today Boulevard St. Peter Cetinski) / Kriva kis mahala (Stara varos)

PODGORICA FORTRESS

The fact is that Podgorica Fortress is a prominent representative of the Ottoman type of
fortification during the 15th century which is characterized by the construction of pentagonal towers with
rounded corners, pseudo towers, circular and semi-circular towers. This conclusion can be reached
primarily through the results of archaeological research conducted in 1963.

According to the results of the research, the inside space of the fortification measured 75 m in the
east-west direction and 45 m in the north-south direction (with a wall thickness of between 3.8 and 3.3 m
and a height of 9.15 m in the pentagonal tower). The fortress with a polygonal base was entered through
one main door directly from the eastern tower above the River Ribnica. A second smaller door was placed
in the middle of the rampart alongside the River Moraca and it served as a way out into the second part of
the fortification, the redut next to the river bank. Approximately half of the upper area of the rampart was
reserved for passage hallways and ramps.

HOTEL PODGORICA

Hotel Podgorica was constructed in 1967, opposite the fort, on the other side of Moraca. It is for
this hotel that the Hotel's architect, Kana Radevic, received Borba's award - the most prestigious annual
award for architecture, ie. the building constructed on the territory of the former Yugoslavia. At this place
and at this point - there has been a compromise between the old and new - in terms of adequate materials
and spatial conceptualization. It is evident that the building achieved "architectural harmony between the
building and the surrounding environment, particularly with regard to the sensitivity of the location. High
spatial quality was achieved with modern and humane treatment of the problem of utility value".

Amendments to the detailed urban plan, Annex No. 3, presented the preliminary urban solution,
after which was planned the construction of a building of smaller dimensions of a 5 floor building (S + P
+ 5) in the area of the Hotel Podgorica on parcel No. 8 in front of the kitchen block. With graphic
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attachments No. 9 there was a plan to build a much larger building without a specified maximum number
of floors next to hotel Podgorica. That has led to tender documentation plan of a 12 floor building (P+12).
In that way: With the planned building on parcel No. 9 directly next to the hotel, urban land parcel No. 8
closes all 3 of the hotel entrances; With the closure of the hotel driveway, by forming parcel No 9, the
hotel is left without a parking area and access road, which is one of the preconditions for obtaining and
retaining a high-class hotel classification, which today is 4 *; With the formation of parcel No. 10 on the
outer flanks of the hotel, the surrounding area around the hotel which was once part of the location of the
hotel was removed hence the hotel is now left without its free space with green areas and recreational
facilities, and no driveway and parking space, thus losing the quality necessary for hotels with high
categories, in accordance with the Rules and the Manual for classification of hotels; The formation of a
new urban parcel No. 9 with the planned construction of the building with central activities, reduced the
corresponding plot of the hotel in order to achieve a higher urban index and a larger surface area and
height of the building.

In this way, the ability to connect these facilities is being lost, and legal right of the existing hotel
on its own parking and access directly from the road is denied. This is due to a historically prevailing
ethnic identity crisis in the nation.

Municipality Podgorica

HOTEL CRNA GORA

The physical character of today's Podgorica was defined following World War Il by building a
series of rationalist buildings on the southern rim of New - Mirko town. This namely refers to
representative buildings - previously republic, now national - authorities and institutions. By building
these facilities, during early and mid-twentieth century, the development period and spatial extent of the
New - Mirko town has been completed. At the same time, this developed traced the spatial development
and the axial direction of modern Podgorica - Lenin boulevard (today Boulevard St. Peter Cetinje).

The starting point of the axial direction of modern of Podgorica was also the transversal point,
which connected the old and new Mirko town via the Tabacki bridge. Precisely, at this intersection, at the
place of the former Hotel Europe, Hotel Montenegro was built in 1952, which is the work of Vujadin
Popovic. The stylistic guidelines clearly indicate the pursuit of modernism, a turning point in the
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synthesis of pre-war rationalism and post-war internationalism. This building represents a symbolic and
spatial starting point for architectural and urban development of Podgorica and Montenegro in general.

In 2012, work began on the reconstruction of hotel Montenegro into Hotel Hilton. The
reconstruction implied the fulfilment of certain requirements, primarily spatial and functional.
Transmission of inherited values we supposed to be included and defined in this process.
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CONCLUSION

The development and expansion of a city is an inevitable process, by nature dynamic and in
constant change. In that process of development rhythms, the question of adequate forms of
transformation, and new construction, is a concurrent concern of frequently different interest groups in
the planning process and architectural design. One thing is certain, in all three cases presented: the lack of
clearly defined strategy for the development and protection of space.

Podgorica fortress was ignored at every level, from the confirmation of the inherited values to
clearly set out conditions for protection. Left to the ravages of time, it is dying. Despite being preserved in
fragments, the fortification indeed represents a part of the traditional physiognomy of the city, and in
terms of building it has the potential for possible sustainable functions (reconstruction)!

Hotel Podgorica passed the procedure of expert evaluation and gained the status of formal
protection. However, in terms of the actual situation, the cultural values have been reduced on several
grounds: functional, aesthetic, architectural and urban. Unfortunately, such a picture illustrates the general
state of urban planning and management of modern Podgorica.

Whether the final design and construction of Hilton Hotel fulfilled the requirements of modern
conservation practices requires previous verification and identification of inherited values of Hotel
Montenegro - which kind and what specific conditions for protection. Unfortunately, Hotel Montenegro,
did not undergo a professional evaluation. The practice in similar cases implies a solution along the lines
of "conservation throrugh integration." This means improving the functional requirements - adaptation,
by preserving all the values that have defined the spatial essence - conservation. The final design and
construction has not accomplished this.

The question city modernity rests on its tradition. This is because only those cities that have
reconciled the past and the present can count on their spatial development in the future. Such cities are
attractive destinations for tourists and therefore have strong tourism and other development potential. To
achieve this, we must accept all traces of cultural diversity. The identity of a city is made from its new
and old parts with people who have lived there in the past and live today, with streets, squares, and
memories that preserve the spirit and sense of place over time through space. This requires the necessary
harmonization of development strategies with available physical resources, capabilities and inherited
values; and nothing less than this.

Finally, the quality, effectiveness and sustainability of the idea of conservation depends on the
professional responsibility of plan developers, civilizational-cultural responsibilities of administrative
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decision makers, and in this respect the institutions that deal with the issue of conservation and spatial
planning.
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Spatial layout of the fortification
Published overview of the archaeological survey “Ribnica Fortresses”, 1963
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ABSTRACT

Virtual teams are gaining increasing popularity in contemporary business. Virtual teamwork differs from face-to-
face teamwork in many ways. It is geographically dispersed, covers multiple time zones, participants do not share
the ‘same history’ at the national and/or cultural level, may work for different organizations or as freelancers, and
they almost solely rely on the Internet-based communication. The concept of swift trust is important for the virtual
teams where there is often no time for developing interpersonal relationships (Crisp & Jarvenpaa). It is based on the
first impression that is later verified based of joint task-related activities. The aim of this research was to explore the
connection between ways of communicating in virtual teams (1. synchronous communication, such as audio/video
call and chat, and asynchronous, such as e-mail and document storage, and 2. frequency of communicating) and the
swift trust in the members of the team. The sample consisted of 128 software engineers employed in the IT sector in
Serbia (47 companies) working in multinational virtual teams (34 % women, age range 21-52 years, mean age 31
year). Research was carried out as an online mixed method study. For assessing the swift trust, the Crisp and
Jarvenpaa’s scale has been modified and adapted for use in Serbian (18 items, seven-point Likert scale, Cronbach’s
alpha 0.885). A series of open-ended questions covered participants’ opinions about the virtual teamwork. As
hypothesized, one-way analysis of variance confirmed that respondents that used synchronous modes of
communicating more than asynchronous showed greater trust in team members (F(1,124) = 6.07, p =.015). Those
that communicated more than five times a day expressed more trust than those that communicated less frequently
(F(2,124) = 4.44, p = .014). There were no differences between men and women. Content analysis indicated that
team members missed face-to-face communication and personal contact a great deal. Knowledge of virtual team-
mate’s personal context was helpful in preventing miscommunication and understanding possible problems.
Altogether, results confirm that the swift trust is connected with the ways of communicating in virtual teams, i.e.
real time and more frequent communication support developing swift trust. Most important practical implication of
this research is that companies should support developing synchronous ways of communicating in virtual teams in
order to support developing swift trust.

Keywords: Virtual Teams, Virtual Communication, Swift Trust, Software Engineering.

INTRODUCTION

There are more and more software companies with operations spread on a global level. Not
surprisingly, the number of virtual software-engineering teams has increased dramatically in recent years
(Carmel & Agarwal, 2001). The work of virtual teams has been greatly facilitated by the development of
information and communication technologies, especially the Internet (Crow & Muthuswamy, 2003).
Virtual project teams consist of two or more members and they exist as long as necessary for carrying out
the project, most often quite briefly. Virtual teams can be spatially and temporally distributed, members
have different competences, they are culturally and organizationally diverse, do not have shared history
and members communicate via computer-mediated technology in order to develop fast solutions under
high uncertainty (Crisp & Jarvenpaa, 2013; Hung, 2004; Jarvenpaa & Leidner, 1998; Powell, 2004;
Siebdrat, Hoegl, & Ernst, 2009).

Working on a distance under the time pressure, members of the virtual ad hoc short lived teams
do not have the opportunity to develop personal relationships and trust based on traditional sources
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developed as part of the face-to-face interaction and communication, such as shared experiences,
reciprocal disclosures, or fulfilled promises (Greenberg, Greenberg, & Antonucci, 2007). That situation is
particularly challenging for developing trust among members of the team. In this paper we deal with the
concept of swift trust as a distinctive characteristic of virtual teamwork.

Any form of organized work involves interdependence and trust (Mayer, Davis, & Schoorman,
1995). Trust is even more critical for the success of virtual work (Ross, 2006). From the organizational
perspective, Mayer and colleagues defined trust as the “willingness of a party to be vulnerable to the
actions of another party based on the expectation that the other will perform a particular action important
to the trustor, irrespective of the ability to monitor or control that other part” (Mayer et al., 1995: 712).

Swift trust is based on a first impression, which is later verified through joint activities related to
the task, schedules, monitoring and other task-related activities (Crisp & Jarvenpaa, 2013; Jarvenpaa &
Leidner, 1998). It consists of cognitive components and normative action components. Under the specific
circumstances of ad hoc virtual teamwork, swift trust is based on cognitive processes that are the
foundation for developing beliefs in other members’ capabilities, competences, reliability and
dependability. Due to the nature of virtual work, cognitive components are considered fragile and
temporal and need to be reinforced by normative actions. Normative components strengthen swift trust
through active and enthusiastic interaction among team members. They provide “social proof” and make
it possible to “avoid over-trust” in team members.

Virtual work is dependant upon computer-mediated communication technology. It is clear that
computer-mediated interaction and communication do not provide the same opportunities for developing
first impression and trust as face-to-face communication (Reigelsberger, 2005). It is so different from
face-to-face communication that Handy even questioned the mere functioning of virtual teams (Handy,
1995). The context of virtual work affects the quality of communication and mutual trust among the team
members. The trust in virtual teams may not reach the same level as trust developed in traditional teams
(Kramer, 1999).

Synchronous electronic communication occurs in real time and is a mode of computer-mediated
communication that is closest to traditional face-to-face communication. It includes: electronic instant
messaging (chat), audio and/or video calls (e.g. Skype). On the other side, being delayed, asynchronous
communication allows the team to collect and organize data before interacting with other members of the
team, but delay may have a negative impact on trust among team members (Gibson & Cohen, 2003).
Previous research found that trust was lower when group members communicated via text message (e-
mail) than when they used audio and / or video tools or communicated in person (Bos, Olson, Gergle,
Olson, & Wright, 2002). The richer the communication medium, it is easier to build and maintain the
level of trust.

Frequent communication among virtual team members is important because it promotes a sense
of belonging and goodwill and thus reinforces the trust in team members (Piccoli & Ives, 2003). Trust is
maintained and increased by frequent communication (lacono & Weisband, 1997; Jarvenpaa, Shaw, &
Staples, 2004). Frequent communication is important for providing repeated confirmation that team
members have still been working on the problem (Jarvenpaa et al., 2004). Frequent communication helps
members to strengthen mutual trust, it promotes a sense of belonging and goodwill (Piccoli & Ilves,
2003).

The aim of this research was to explore the connection between ways of communicating in virtual
software-engineering teams (1. synchronous communication, such as audio/video call and chat, and
asynchronous, such as e-mail and document storage, and 2. frequency of communicating) and the swift
trust in members of the team. We proposed the following hypotheses:
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Hypothesis 1: Members of virtual teams who primarily use synchronous tools of communicating
with other members of the team will express higher trust in virtual teammates than those who
primarily use asynchronous tools.

Hypothesis 2: Members of virtual teams who communicate more frequently with other members
of the team will express a higher level of trust in virtual teammates than those that communicate
less frequently.

METHOD
Participants and procedure

The sample included 128 software engineers employed in the IT sector in Serbia (from 47
companies). All respondents worked in multinational virtual teams. There were 34 % women and 66%
men. The age range was 21-52 years, mean age was 31 year.

This study is a part of a larger on-going survey of virtual teamwork in Serbia. Research was
carried out as an online mixed method study. Participants were recruited through their organizations.
Research participation was voluntary and anonymous.

Measures

For assessing the swift trust, the Crisp and Jarvenpaa’s (2013) scale has been modified and
adapted for use in Serbian. Participants rated 18 items (eight items for cognitive and 10 items for
normative aspect of swift trust) on a seven-point Likert scale, from strongly disagree (1) to strongly agree
(7). Cronbach’s alpha was 0.885. Synchronicity and frequency of communicating in a virtual team were
assessed based on one-item measures.

The questionnaire also included questions about demographic variables and measures of other
constructs that are out of the focus of this paper. A series of open-ended questions covered advantages,
challenges, limitations and suggestions for improving virtual teamwork. Majority of issues covered by
open-ended questions are out of the scope of this paper and will be presented elsewhere.

RESULTS

In order to test the first hypothesis - software engineers that primarily use synchronous tools of
communication will express higher trust than those who primarily use asynchronous tools, respondents
were divided into two groups (Table 1). The comparison of those that primarily used Skype, chat, and
Whatsapp (synchronous tools, 44% of respondents) and those that primarily used e-mail, Dropbox, Podio,
and Slack (asynchronous tools, 56% of the sample), showed that those that predominantly used
synchronous channels had more confidence in the members of the team than participants that mainly
communicated with team members using asynchronous channels (F(1,124) = 6.07, p = .015, n* = .047).
Hypothesis 1 was confirmed, though with a weak effect size.

Table 1: Ways of communicating and Trust in members of the team

Primary way of communicating M SD
Synchronous 4.00 0.55
Asynchronous 3.75 0.59
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The second hypothesis proposed that software engineers who communicated more frequently
with other members would express a higher level of trust (Table 2). Based on the frequency of
communicating with team members, respondents were divided in three groups: 1. most frequent
communication took place “more than five times a day” (29% of respondents); 2. middle frequency was
“few times a day” (41%), and 3. those that communicated “few times a week” were in the least frequent
group (30%).

Table 2: Frequency of communicating and Trust in members of the team

Frequency of communicating M SD
Few times a week 3.75 0.57
Few times a day 3.75 059
More than 5 times a day 4,10 0.56

One way analysis of variance showed that software engineers that communicated most frequently
with virtual teammates expressed significantly more trust than those that communicated less frequently
(F(2,124) = 4.36, p=.015, n*=.075). Thus, Hypothesis 2 was confirmed, but also with a weak effect
size.

There were no statistically significant differences between men and women in using mainly
synchronous or asynchronous communication tools, in the frequency of communicating or in the level of
trust in virtual teammates.

Content analysis of open-ended questions indicated slow exchange of information as the most
prominent obstacle of virtual teamwork (28%). Sharing information was listed as another essential
disadvantage (21%), as some explanations were too complex for online exchange and a great deal of
information was easily lost. In addition, sharing information was increasingly more challenging as there
were more team members. Team members missed face-to-face communication and personal contact a
great deal (20%). Knowledge of virtual teammate’s personal context was perceived as helpful in
preventing miscommunication and understanding possible problems in virtual communication and
collaboration.

DISCUSSION

The study demonstrated a significant relationship between communication and trust in the software-
engineering virtual teams. The first hypothesis stating that primary use of synchronous communication
channels led to higher level of trust in members of the virtual team was confirmed. This is consistent with
the previously published finding about lower trust in the group that communicated via text messaging (e-
mail) as compared with groups that were communicating using audio and/or video channels or in person
(Bos et al., 2002). The richness of the medium of communication makes it easier to build and maintain
the trust and synchronicity plays an important role in it. Together with qualitative data, first hypothesis is
in line with Ezra and Hamada finding that virtual team workers perceive Skype as closest to face-to-face
communication (Alhasanat, Alawadi, & Hammad, 2015).

The second hypothesis assumed that the frequency of communicating with team members related
with trust in them, and it was also confirmed. This is in line with findings of Jarvenpaa and associates and
lacono and Weisband that frequent communication maintained and increased the level of trust among
team members (lacono & Weisband, 1997; Jarvenpaa et al., 2004). Our software engineers emphasized
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the need for introducing more frequent meetings and more frequent communication in general as means
for improving the work in virtual teams. It would enable them to develop a sense of confidence in
members of the team. However, small effect size for both hypotheses warrants of the need to search for
other antecedents of trust in virtual teams. It is interesting to note that, contrary to some other research,
there were no differences between women in men in ways of communicating (synchronicity and
frequency) and trust in members of the virtual team.

At the practical level, presented results suggest that global companies should support the frequent
exchange of information that combines asynchronous and synchronous tools and thereby facilitate the
development of trust among team members. Relying only on asynchronous communication in virtual
teams can easily be the source of misunderstanding and slowing down the process of trust building (Tang,
2015). Our qualitative findings suggest that on the one hand software engineers perceive asynchronous
communication as favorable because it allows them to accurately present problem with cool heads. On the
other hand, it creates them trouble, because often they find it difficult to cope with all the conversations
that took place while they were absent from the network, the information often wait longer than the actual
time needed for completing the task. In order to accelerate project development time, software engineers
often end doing other people's jobs. In addition, as Furumo & Pearson (2007) found, if there is no trust,
the members of the team feel the need to repeatedly check the work of other team members, which
increases the time needed for completing the project (with all the associated costs).

Introducing Skype team building at the beginning of the project should facilitate swift trust
development. As suggested by our qualitative findings, in order to build trust, team leaders should think
of ways of introducing the personal dimension in virtual teams. In order to strengthen swift trust, leaders
could initiate fixed Skype meetings throughout the project as a framework for normative actions.

Mixed method design is an important strength of this research. However, the sample size and the
fact that respondents were all from the same country are the limitations that should be overcome in future
research. The focus on the individual level of members of virtual teams limits the generalizability of
conclusions at the team level. Future research of swift trust in virtual teams needs to cover a wider array
of its antecedents. It could certainly benefit from including the exchange of information of a personal
nature.
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ABSTRACT

The main object of this paper was to shed light on cynicism about change and interdependence affecting
commitment of followers. The commitment level affected by interdependence could be too high and moderated by
cynicism about change. To serve this aim a survey has been conducted throughout all the workers of the industry
leading textile retail dealer firm of Turkey in 2016 which was believed to be a good sample for this type of
individual level research. A multiple regression analysis had been executed to measure the relation from the
predictors of cynicism about organizational change to the dimensions of commitment. The study was one of the few
attempts for the human resources professionals include cynicism about change in toolkit for commitment regulation.
The results reported in the article were generally consistent with the prior studies. The sample size was sufficient to
generalize the results for both the organizations and individuals working within. To conclude it was safe to say that
under cohesiveness of reciprocal interdependence in work-teams, using cynicism about organizational change
individual commitment level can be adjusted without any decrease in performance.

Keywords: Cynicism, Truthful Leaders, Commitment Level, Solidarity, Interdependence, Individualism.

INTRODUCTION

There has been a growing interest in organizational change and the reactions of individuals
towards it. People love to follow team leaders in organizations and hopefully this attitude would lead to
stronger performance. Followers’ commitment to change could be a precondition of team performance
yet it is still related to a leader enforcing interdependence and creativity. The history is full of examples of
bad decisions of teams consisted of clever people seeking harmony but not independence of mind to
express adverse interpretations (McRaney, 2011).

There is an ongoing concern in sustainable organizational commitment levels during change.
Individuals have been affected by changes by reflecting support or other attitudes. The management
aspirations about commitment level and team performances could have only been achieved by mutual
understandings or in other words “contracts” which might be reassessed during crisis times. Top
managers of organization hope minimum disruption in case of a change adaptation, but tendencies of
dysfunctional effects on commitment, turnover, and morale seem to be more prevalent than attitudes of
employees readily embracing change initiatives (Fedor, 2006). Furthermore cynicism about change, and
burnout dominated all other attitudes surpassing even the most optimistic accounts on employee. Studies
on change suggest that although the long term success of change entails employees’ active support and
interdependence by means of goals (Herold et al., 2008). Employees’ negative reaction to change
overweighs the openness to new ways of doing business. Herold et al. found the substitution of change
leadership and transformational leadership in times of change. When the particular leader assigned to
manage the change could not perform well the effect of transformational leadership increases, and vice
versa. When the change had significant personal impact change commitment of followers of a
transformational leader was found more strongly effective than the case in change-specific leadership
practices. In case of a beloved leader higher commitment levels may balance the negative effects of the
change on individuals. These leadership stiles could be named as servant, ethical, truthful, etc. all put
relationship before job orientation contrary to Fiedler’s (1986) propositions are candidates of higher
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levels of commitment levels as followers trust and support, thanks to even stronger identification with
that of the transformational leader.

The choice of top management team of the organization about commitment should serve
strategically to optimise both costs and outputs. As low levels high levels of the commitments might be
problematic. Thus organizations sometimes need tools to lower it to desired level which is moderate.
While employees have serious concerns like cynicism about change organizations struggle to transform
the work teams with cost effective resources. Meanwhile, organizations even the most innovative ones
resist to implement the innovations they acquire not to lose control on principal capability for consistency
(Glindiiz, 2013).

If followers in an organization paid credence to an interdependency and relation oriented leader
then cynicism of the employees could be managed and used as a tool to balance the commitment level.
During transformation the critical precision of the work teams should be directed to preserve the
interdependence while independently defending ideas.

In this context, the study begins by a brief literature review of organizational change and inertia,
cynicism to change, interdependence, and commitment level before development of hypotheses. A
multiple regression had been performed to test the models built on the assumptions. Second section dealt
with research analyses and comparison with prior work results. The results of the analyses had been
discussed and considered at the last section for management implications and questioned for future work
of researchers.

PROBLEM STATEMENT
Organizational Change and Inertia

Organizational changes occur frequently and organizations sometimes even manage to make
radical changes in strategies and structures. High levels of structural inertia in organizational populations
could be explained as an outcome of an ecological/ evolutionary process (Hannan and Freeman, 1984).
Weather organizational change is largely uncontrolled or organizations mirror the intentions of rational
leaders it is possible to judge that individuals and organizations have lives of their own. Structural inertia
was defined in relative and dynamic terms, because organizations respond relatively slowly to the
occurrence of threats and opportunities in their environments. Thus radical and quick changes were
problematic not solely because of the difficulty of mobilizing internal support or weak organizational
learning or the constraints of strategy “commitments” and slack resources. Although these forces for
inertia may and often did occurred, but the normative embeddedness of an organization within its
institutional context was a major cause. Also, accomplishment of a rapid change had found to be more
problematic with embeddedness. In the face of external shocks the quintessence organization model
operating in an expertized industry was found to be more vulnerable (Hannan and Freeman, 1984).
Should corporal remedies change dramatically, the organizational response in turn would be rather
radically.

During organizational change, large performance shortfalls trigger firms with little financial slack
to increase divestments to free resources, whereas organizations with financial slack choose fewer
divestments when the organization has fallen short of its performance aspirations (Kuusela and Maula,
2016). Organizations are not equal by size and scope. So the performance aspirations of managers had
been decided considering others of similar scope and size. However, individual level considerations
overweigh that of organization level change.
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Cynicism to Organizational Change

As inertia slows down the radical innovations and gives a kind of stability in organizational level
cynicism might be a proxy in individual level. When very high levels of organizational citizenship
prevails an opposite force like cynicism about change might be proposed to cure the side effects.
Managerial citizenship behaviours enhance growth, productivity, profitability, and earnings, while
limiting costly problems such as absenteeism, turnover, accidents, defects, and theft (Crowley, 2016).
Managers have a fiscal responsibility as well as an ethical responsibility to adhere to behavioural norms
promoting justice, reciprocity, and organizational trust. One of the potential targets for cynicism which
exists in every individual in varying degree was organizational change efforts (Brown and Cregan, 2008).
Although most of the research has been done concluding negative associations between cynicism and
organizational commitment, and organizational citizenship behaviour the literature on its antecedents has
been deemed inconsistent, disorganised, unsystematic, and lacking in theory (Andersson and Bateman,
1997; Abraham, 2000; Meyer and Herscovitch, 2001; Wanous et al., 2000). In predicting organisational
commitment, situational and experiential variables have received paramount importance and individual
differences have been neglected (Tan, 2016). Specifically cynicism about organizational change has been
predicted lower organizational commitment consistently by different employees working in different
layers of the organization. Studies also reported that cynicism had not directly predicted employees’
behavioural responses in the organization, either performance or absentecism (Johnson and O’Leary-
Kelly, 2003). Employees’ cynical attitudes about change did not influence their absence levels, their work
performance, or their organizational citizenship behaviours. The consideration on these alternative
findings might be that cynicism was likely to occur as an unpredictable or minor accompaniment of un-
emotionality. Although cynical employees feel free from illusion or deception and report less positive
feelings toward their organization, they do not act out this displeasure in behaviours that influence
organizational performance directly. Cynicism also can be good for organizations and can serve to
organizational goals. Research found that cynics feel less intention to comply with requests to engage in
unethical behaviour (Brown and Cregan, 2008). Cynics for example may provide a necessary check on
alluring to place loyalty to self-serving means over principle or the attraction of assuming that self-
interested or dishonest behaviour will go undetected. In their particular manner cynics may act as the
voice of conscience for the organization. Moreover at the individual employee level, people who always
believe in others’ soundness were likely to be exploited by those who lack it (Dean et al., 1998).

Encouraging leaders to adopt a participatory information-sharing climate or foster a decision-
making climate within the organization has the potential to affect levels of cynicism. Thus it was the duty
of managers to cope with or make use of cynicism in order to fulfil any organizational or individual goals
in times of change which creates naturally some degree of cynicism.

Commitment Level

Low entrepreneurial orientation individuals recognize opportunities better when they have
accumulated enough business knowledge (Song et al, 2017). As the change trend amongst conjuncture
and business chaotic, individuals have to attain more than one expertise during their business life.
Because expertise may grow obsolete utmost in five years, and adolescents probably would not earn a
living by the unique jobs they have been studied until graduation. While looking for alternative business
vacancies is a routine in employee level, commitment degree had to be adjusted at organizational level as
a routine managerial task. The distinction between the dimensions of commitment is various. But
affective, continuity and normative distinction is quite explanatory amongst organizational commitment
types. Like cynicism about change alienation have been considered a predictor of commitment. The
meaninglessness and powerlessness dimensions of work alienation were found out to be significant
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predictors of affective and normative commitment (Tan, 2016). Affective commitment was defined as an
emotional attachment of employee to and involvement with organisation, and normative commitment
concerns perceived obligation of employee to remain with organisation (Allen and Meyer, 1990).
Continuance commitment had been defined as the perception of the costs associated with leaving one’s
organisation and some studies rejected this type to be counted as an organizational commitment. Some
researchers argued that continuance commitment is not a form of organisational commitment on the point
that continuance commitment is an attitude explicitly tied to acts toward remaining employed and not
focused on an entity such as the organisation itself (Ajzen, 2005). Employee’s feeling of commitment
deteriorates in case of both alienation and change because they have already been distanced from their
work environment.

If the commitment level had been categorized as low, moderate and high the choice of the
management would have been quite contingent. Low levels of commitment would be desirable in a sense
as it could compensate high turnover problems with enhanced creativity of raw recruit competent
employees who seek opportunity to prove themselves. Additionally organization could quit misfits and
provide discontented employees with an opportunity to find more compatible workplaces. The worst
negative effect of high personnel turnover could happen to be hidden unemployment. Employees do only
what is required by the job descriptions in this state, not interesting in career advancement and
commitment to current organization. While steadily looking for new job opportunities in neighbour
industries hidden un-employee cause loyal colleagues to suffer from having an unstable, disloyal work
environment and a heavy work load.

The advantages of moderate levels of commitment would outweigh the disadvantages (Randall,
1987). The employees would be more committed compared the elder creating lower rates of turn over.
Employees would be more satisfied mentally because they execute their work written in job descriptions
enriched with creativeness for their career plans. Organization goals and competitiveness could be
assured for strategic planning via a known image and brand in the industry operated. Employees exercise
commitment in return for remuneration and career opportunities by the organizations.

At high levels of commitment employees enjoy improved career targets, and higher remuneration
expectation while sharing and contribution organization leader’s goals and vision. However the
capabilities of organizational life and donations might not always be satisfactory to its members’
requirements because of the limited resources in face of sustainable growth. Further, the organization
might lose flexibility and become vulnerable to a variety of unethical and illegal behaviours of employees
to express high commitments to their organization as such to out-herod herod (Scott and Hart, 1979).
Even the most committed employee would not fully commit to organization and not quit looking for job
opportunities. High level of commitment is a fiscal burden including training and enumeration expenses
increased due to improve employee capabilities.

Once existing levels of commitment have been screened considering contingent outcomes,
managers might choose the best option aligned with competitiveness plan. If a change is desired in the
level of commitment a strategy would be explored to adjust the work-force composition (Randall, 1987).
Despite organizational goals could be best met by a level of commitment the general tendency of the
work-force should be kept in mind by managers as individuals always refuse to commit totally to the
organization.

Absolute affective commitment could be enforced by a level of commitment born by long
experiences of employees loving to work together. Thanks to interdependence employees’ images and
involvement in decision-making process as proud members of the organization were experienced. If
interdependence and group membership was assured supporting devil’s advocate and different ideas
would lead better decisions and performance without any worry of breakup.
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Interdependence

Trust and interdependence were found to be major predictors of affective commitment (Geyskens
et al., 1996). There was a distinction between autonomous-separate self and autonomous-related self. The
difference could be seen in people behaviours. While autonomous-separate selves try to prove
themselves, love own ideas, take feedbacks as threat, and take the prize of success; the autonomous-
related selves have inner peace, can easily be persuaded with enough arguments, take feedbacks as
opportunities for improvement, exclude themselves from reward. This is a matter of individualism/
collectivism or in other words independence/ interdependence depending one thinks either interpersonal
distances or agency theory (Kagitcibasi, 2005). Though some level of individualism and independence
might be useful for those who work alone, the teams need related autonomous members who work
together. In the commitment types the most powerful and long lasting one might be the intrinsic/ affective
commitment. The reason of this type of commitment might be both the shared values with the
organization and the feeling of responsibility to the others. Employee’s feeling responsibility to others
and to the entity may overweigh the cynicism to change thus adjusting the commitment level just as
desired by top management team. Emotional and normative motives push the executives not to mobilize
and commit the workplace in return for everything they have. The intrinsic commitment level would be a
function of the perceived collectivism or interdependence.

RESEARCH QUESTIONS

Organizational change and inertia causes cynicism in individual level. A predictable sequence of
transformation within organization starts by managers (Rumelt, 1995). In the first phase they become
aware of the need for change and begin to formulate views as to appropriate new directions. In the second
phase, top management imposes structural fragmentation and increased incentive intensity. These moves
have the effect of reducing coordination and collectivism, breaking some of the inertias that have
impeded action, and focusing departmental attention on improving methods and eliminating waste. After
departmental performances are increased, attention turns to collective activity. To accomplish this,
incentive intensity must be reduced, else departments will have little reason to invest in difficult to
measure collective efforts. As coordination increases, best practices and other fruits of the central phase
can be spread throughout the organization. However, change incentive intensity decrease never could
have satisfied the individual employee. So the change always has been a strong predictor of cynicism.
Competitive inertia will be highest when there are few incentives to act. Such incentives may be internal
or external to the organization collectively make up a firm’s repertoire of competitive behaviour. Inertia
was argued to be driven by managers’ incentives to act, their awareness of action alternatives, and the
constraints on their capacity to act. These three sources of inertia were assessed, respectively, by past
performance and market growth; by competitive experience and the diversity of the market environment;
and by company age and size (Miller and Chen, 1994).

Hypothesis 1: Organizational change and inertia positively affects individual employee level cynicism
to change.

The research question was whether cynicism to change could be used for organizational purposes
and interdependence could be a positive moderator of this relation or not. Current study proposed the one
of a few constructs among a lot of studies about commitment. Some researchers discriminate components
of cynicism to change by three roots (Tolay et al., 2017). First one was defined as the negative view
produced by poor managerial acts of change. Second was bad experiences related with past results of
chance. The third was borne by acquisitioned concerns of chance when one felt unease because of the fear
of possession lose.
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When employees increased collective efforts the commitment could exceed the desired level in
organizations. Then leaders and top management team should find a tool to balance the commitment level
in a natural way. People always seek new job opportunities because of say advances in knowledge
networks and do not like organizational change inherently. Some degree of cynicism would be useful
both in organizational and individual level particularly in times of change.

Hypothesis 2: Cynicism about organizational change negatively affects individual level commitment to
organization.

If the properties of group had a hierarchy interdependence would be on top with the cohesive
nature (Levine and Moreland, 2006). Even the vital cooperation support for organization, interdependence
has inherent danger too. High interdependence could lead to opportunistic behaviour, negative tactics, or
coercion, because individuals have much to lose in the face of change (Kumar et al., 1995). In a
competitive team organization interdependence could be assumed to work as a moderator for commitment
even in the firm environment experiencing high levels of cynicism about change.

Hypothesis 3: Interdependence moderates the effect of cynicism about organizational change on
individual level commitment to organization.

Purpose of the Study

The purpose of the study was to check the relationships between cynicism to organizational
change caused by inertia and desired commitment level with the moderator effect of interdependence.
Though cynicism may be harmful but if a manager trusted by employee could manage the negative
effects of growth and continuous change. In a large organization one of the limited ways to perform well
is to divide it to creative teams competing in between. Creativity and hidden unemployment might be
controlled by trusted managers with interdependence among team members. Current study proposes that
having cohesion teams in organizations would not only get rid of harmful effects of cynicism but they
also would be vaccinated to the harmful effects of high commitment level of employees. The
demographics bias of variables if exist would be informative for the following researches too.

RESEARCH METHODS

Sample and Data Collection

The sample size of the research had been calculated to meet the target upper levels of e=0.04 and
a=0.05 for generalization of the findings. The sample size that can be accepted for the social sciences
safety level of 0.95 of the proportional estimation of the principal mass standard deviation and variances
is n=600 (Green et al., 1988). The survey application has been settled for sample above this number in
this case with a coincidental accessibility. The questionnaire forms had been distributed in sufficient
number electronically within a particular intranet. The required rate of return was minimum n=405 for the
statistical method applied. For instance, the rate of return of the questionnaire forms had exceeded 35%
and the number of the participants consisting of the employees, being member to organization in case
study, has been surmounted over n=600 than it was safe to start the statistical data screening for sweeping
results in any type of research.

To be sure about the consistency and validity of the constructs that had been checked for other
cultural populations an executive sense of meaningfulness test had been done among Turkish
management scholars. Then a pilot survey had been conducted to scrutinize if the items could be
understood well by respondents. After the simplification of survey items, all of respondents could fully
understand the meaning of variables. In addition the overall perception of all the questionnaires who were
employees of the retail sector leader company in Turkey showed quite higher credibility to managers in
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force. T test values showed significantly bigger means compared the respective answers to questions for
followers which declare perceptions about their manager to have low credibility. The data collected and
discriminated to the stores set up as competitive work teams. So it was safe to work with The Retail
Company as a good representer case for this type of research as it is in other countries (Kouzes and
Posner, 2012). In this sense, a self-administered survey was mailed to all of 3000 employees working
under The Company Headquarters located in Istanbul. In order to test the hypotheses, data was collected
from a wide hierarchy range of specialists and managers. After deleting records with missing cases 846
completed questionnaires (return rate: 28%) were remained, which constituted the sample for this study.
The demography of the sample was consist of approximately: 40% male, 48% under 30 years old, 39%
31-39 years old, 13% 40+ years old, 18% had associate degree 59% had undergraduate degree, 15% had
graduate degree, 8% had PhD. Work experience totals: 42% less than 5 years, 34% 6-10 years, 12% 11-
15 years, 12% 16+ years. Work experience in the current job totals: 59% less than 5 years, 26% 6-10
years, 11% 11-15 years, and 4% 16+ years.

Analyses

Reciprocal interdependence was measured by the scale of Pearce and Gregersen (1991) which
consisted of 11 items. To measure cynicism to organizational change 15 item Likert 5 type scale of
Wanous et al. (1994) which had reliability of .86 (i.e. coefficient Cronbach’s alpha) and 8 items scale of
Reichers et al. (1997) in form of agree/ disagree were used for consistency. Antecedents of affective and
continuity commitments had been taken from measures of Allen and Meyer (1990) which derived
normative component commitment from seven-item “The Organizational Commitment Norm Scale”
Buchanan (1974). The reliability for each commitment scale was as follows: affective .87; continuity .75;
normative .79. All the necessary transformations for linearizing, validity and reliability analyses had been
done before testing the hypothesis.

FINDINGS

Reciprocal interdependence correlates positively with all the commitment dimensions as shown
by Table-1. While cynicism borne from poorly managed change and acquisitioned cynicism did showed
correlations interdependence, past experiences cynicism did not.

Table 1: Descriptive Statistics and Correlation Analysis

Variables Mean SD 1 2 3 4 5 6 7 8
1. Affective commitment 374 75
2. Normative commitment 351 .69 .196**
3. Continuity commitment 3.22 48  .169*  .108*
4. Org. Change and Inertia 3.44 .60 .078 .086 .057
5. Bad Management Cynicism 2.62 25 -078 -.049 .034 J112*
6. Past Experiences Cynicism 3.38 .79 -.098* -137* -008 .199** -.036
7. Acquisitioned Cynicism 4.07 .81 -101* -056 -.088 .242** -027 -.081
8. Interdependence 3.66 36 .144*  162* .119*  .093 A11*.049 .148*
9. Interdependence x Cynicism 12.88 3.03 .139* .091* -.066 -.144* .182* .089 135*  .256**

n=846; * p<.05; ** p<.01
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The moderator variable created by interdependence and general cynicism to organizational
change has shown positive relation with two of three dimensions of organizational commitment.

Table 2: Regression Analysis Results on the Moderator Effect of Interdependence on
Organizational Change Cynicism — Commitment

Regression Independent Variables Depended Standardized Sig.  Adjusted F Model
Model Variables B R2 Value Sig.
- Cynicism to
1 Organizational Change and Organizational 211%* .00 169 14564 .00
Inertia
Change
oA Bad management borne N Affect_lve Py 00 181 17.987 00
organizational change cynicism commitment
2B Bad management borne - Normative 181* o1 145 12122 00
organizational change cynicism commitment
Past experiences borne Affective «
2C organizational change cynicism commitment - 146 02 -116 9.369 .00
°D Past experiences borne B Norma_ltlve -121% 04 097 8.507 05
organizational change cynicism commitment
oE Acquisition loss borne Affective 074w 00 219 23564 .00
organizational change cynicism commitment
Acquisition loss borne Normative o
2F organizational change cynicism commitment -253 00 -203 21911 .00
3A Interdependence Commitment .195** .00 .156 13346 .00
Interdependence X Bad
3B management borne cynicism Commitment .104* .04 .085 8.184 .05

about organizational change
Interdependence X Past
3C experiences borne cynicism about ~ Commitment .008 .68 .010 1324 18
organizational change
Interdependence X Acquisition

3D loss borne cynicism about Commitment 132* .03 .106 8.802 .00
organizational change
4 Experience in current job Cynicism -.343** .00 274 28.994 .00

n=846; * p<.05; ** p<.01 (all one tailed F tests)

Except for continuity commitment dimensions of commitment have shown negative relations
with past experience born organizational change cynicism. Cynicism borne by the fear of acquisition loss
in case of organizational change correlated with affective cynicism negatively. There were no other
unusual correlations between variables before the regression analysis which would tell us about the
tendencies of the relations. The regressions were generally parallel to predictions as shown by Table 2.
The regression models were tested (using SPSS ver. 22 package) by a series of models.

Model-1 clearly (B=.211; p<.01) clarified the Hypothesis-1 which stated that organizational
change and inertia positively affects individual employee level cynicism to change. Hypothesis-2
proposed organizational change cynicism negatively affects individual level commitment to organization.
As there were not an agreement on continuity dimension of commitment the results had been excluded
from Table-2. Models 2A, 2B, 2C, 2D, 2E, and 2F showed that all the dimensions of organizational
change cynicism significantly and negatively (respectively: p<.01; p<.05; p<.05; p<.05; p<.01; p<.01)
affected the dimensions of organizational commitment as expected. Thus Hypothesis-2 has been accepted
too. Hypothesis-3 stated interdependence moderates the effect of cynicism about organizational change
on individual level commitment to organization. Model-3A checked and confirmed the significant,
positive and strong (p=.195; p<.01) relation between reciprocal interdependence and combined
commitment to organization. Model-3B tested the relation between the moderator variable of
‘Interdependence X Bad management borne cynicism about organizational change’ and combined
commitment to organization. The relation was significant (p=.104; p<.05) and positive declaring
interdependence could have changed the negative effects of cynicism into positive commitment to the
organization. Model-3C tried the second dimension of change about cynicism formed the moderator
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variable of ‘Interdependence X Past experiences borne cynicism about organizational change’ but could
have not found a significant (=.008; p>.05) relation with combined commitment to organization. Model-
3D checked and confirmed the significant (f=.135; p<.05) relation between the moderator variable of
‘Interdependence X Acquisition loss borne cynicism about organizational change’ and combined
commitment to organization. Thus Hypothesis-3 has been partially accepted.

Although it was not hypothesized a series of additional checks had been performed to examine
the moderator variable. Model-4 checked if experiences of employees have an independent effect on
cynicism. There found to be a quite significant negative effect (p=-.343; p<.01) proving cynicism is not
accumulating by years by learning or being bored by business but lessening by relationships,
membership, accepted organizational identity, organizational citizenship, and for any other reasons. There
were not any significant regressions backwards as expected. In accordance with the regression analyses
results, research model was being shaped as it had been shown in Figure-1 below. The results generally
were consistent with predictions.

Figure 1: Final Research Model
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CONCLUSION

Within the context of a case which was for a leading retail dressing company this survey
scrutinized the moderator effect of interdependence in the relationship of cynicism about change on the
individual commitment level to the organization. Generally the predicted relations have been confirmed
by current study. Employee’s cynicism about organizational change mediates the relation between
organizational inertia and change, and desired level of commitment. But the negative reputation of
cynicism about organizational change could not be waived. Managers trying to use cynicism about
change to lever the commitment level might think to increase cohesiveness within work-teams by
supporting reciprocal interdependence. The moderator variable interdependence among work-team
members and past experiences borne cynicism about organizational change had been found un-significant
for organizational commitment. This lack of significance might be attributed to the specific case. The
leading retail company might be careful hiring personnel of little or no bad experiences at all. Being one
of the few attempts to propose managers to make good use of cynicism there were some constrains in the
set-up of current study. First, the random selection of respondents could not have been met to generalize
the results. Following researchers might choose randomly chosen participants from different industries
and populations to confirm the outputs generated. Second insufficiency was generated because of time
restriction. A time series analysis would perform better about the cynicism to change taking more than
one segment measuring attitudes during change acts in organizations. Third, cynicism has opposite sided
effect on commitment comparing interdependence. Following researches may include other predictors to
support moderator effect of cynicism on commitment level. Although smaller firms are indeed subject to
resource constraints and might be excluded from analyses, current findings should not be generalized
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outside the sampling frame without further empirical confirmation. Despite the restrictions some
implications for management could be derived from the results. Cynicism might be more strongly
associated with contextual performance which is typically considered volitional or discretionary in nature
(Chiaburuet al., 2013). The extent that individuals lack trust (i.e., more cynical) in the organization may
matter less because even a moderate level of organizational cynicism falls short of the minimum
requirement of trust in developing commitment. Organizational cynicism was also associated with
decreased performance, to a greater extent than organizational trust because it had assumed to be easier
for employees to intentionally reduce their performance (Chiaburu et al., 2013). These studies have
discussed the subject with the pessimist lens of negative attitudes. Others which used cure lenses
suggested Human Resources practitioners concerned about organizational change cynicism should
encourage their line managers to adopt a participatory style of management, such as information sharing,
involvement in decision making process. Though this strategy is a generic tool for many challenges of
management, it still works especially in those workplaces where employees are more likely to embrace
the opportunities for involvement (Brown and Cregan, 2008). The organizational level cynicism was
more vogue than individual level in times of change understandings. While there was individual concerns
such as trust to change, compulsory new jobs, unforeseen difficulties, and individuals need not change
contrary to organizations obligation of change to survive. Individuals are more liable to cynicism than
organizations (Battistelli et al., 2014). Cynicism about organizational change often combines pessimism
about the likelihood of successful change with blame of those responsible for change as incompetent,
lazy, or both (Reichers et al., 1997). As shown by this work cynicism to change can be used by
organizations. Some demographic variables had been found related with employees’ cynicism level like
gender, age, education and department in prior works while others had not been (Isik, 2014). However
only work experience has been found negatively related to organizational change cynicism. This finding
was consistent with a prior work which founded reducing organizational change cynicism by time (Barton
and Ambrosini, 2013).

Managers would be able to use natural attitudes like cynicism to change to moderate the desired
level of commitment. Some degree of freedom, automation, and reciprocal interdependence might awake
deep devotion feeling to the entity. This entity would be better performing than an organization full of
highly committed members.
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ABSTRACT

The aim of this paper is to investigate the relationship between the ethnic diversity and remittance inflow into the
country. Ethnic fractionalization is used to measure the diversity with all three cleavage basis: ethnic, language and
religion. Findings provide a good reason to suspect that suggested impact of diversity on remittance inflow could
be possible. All three regressions used in the model suggest that the more diverse countries receive higher remttance
inflow, meaning that the people living in the diverse coutnry are motivated to move out of the country and send
portion of their earinings back to their home country.

Keywords: Remittance Inflow, Ethnic Diversity, Fractionalization, Economic Growth.

INTRODUCTION

Achieving higher rates of economic growth is one of the main goals of developing countries in
the world. As a result, abundant literature on determinants of growth exists. Numerous factors are
examined and proven to impact the growth in multiple and different ways. Rapid process of globalization
characterized by significant changes in demographic picture of countries all over the world motivated the
research directed at understanding impact of such changes on the dynamics of economic growth. Findings
point at the statistically significant negative relationship due to which the ethnic fractionalization is now
included as a control variable in studies on economic growth.

Thus, countries with high levels of ethnic diversity are expected to experience lower rates of
economic growth which could act as a push factor for individuals to leave the home country in search for
a better life. This would enable them to receive comparatively higher salaries and send potion of their
earnings back to the home country. Such transactions will be recorded as remittance inflow of their home
country if sent through official banking channels. The purpose of this paper is to establish whether there
is statistically significant relationship between the ethnic diversity in the home country and its remittance
inflow, a topic that has not been investigated yet.

The first part of the paper offers the review of the literature on both, theoretical and empirical
approaches to ethnic diversity along with the brief review of determinants of remittances. Next, the
second part offers the details on the data used for estimating the model. Third part offers the details of
that model along with the obstacles in designing it. Results are presented in the fourth part with their
interpretation and short discussion. Finally, the fifth part concludes the research by summarizing the main
findings, presents the potential problems and limitations of the study and offers the potential opportunities
for future research.

LITERATURE REVIEW

Extensive and growing body of literature on diversity can be classified into two large groups,
studies solely aimed at designing the best tools for quantifying the diversity of a society on one side and
studies directed at identifying impact of diversity on various aspects of economic performance of the
country on the other.
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First group is devoted to developing and improving measurements of the ethnic diversity. This
group of studies is used as base for designing the models used by the scholars conducting the studies
classified in the second group of studies explained later in the text. Here, the most significant contributors
are Esteban and Ray (1994) who developed theoretical framework and Garcia-Montavlo and Reynal-
Querol (2002) who constructed the empirical one. Extensive studies on these issues resulted in
development of two basic classes of indices used for measuring the heterogeneity: fractionalization index
and polarization index. For the purpose of this study, fractionalization index is further broken down into
ethnic, linguistic and religious fractionalization based on the variation of relevant cleavage dimension
across countries following the work of Alesina et.al (2002).

The fractionalization index measures the probability that two individuals derived from the same
country will be of different ethnicity, native languages or religion depending on the chosen cleavage.
Thus, the theoretical maximum of the index is 1 meaning that each individual within the society belongs
to a different group, while the minimum of 0 denotes full homogeneity where whole society belongs to
the same group. The use of this index dominates the literature and, thus, is more advanced compared to
polarization index.

The polarization index reaches its maximum when two groups of equal size exist within the same
society. Thus, the fractionalization index would be low for the case of a country with the two large
distinct groups whereas the polarization index would be high given the same conditions. It has been
applied by Garcia-Montavlo and Reynal-Querol (2002) and declared as more precise measurement of
diversity compared to fractionalization index when estimating the probability of a civil war in the
country. The logic behind the statement is based on the premise that there is a higher chance of conflict
within the society with fewer larger groups than there is with many small groups. However, the
discussion over which one increases the change of conflict, high fractionalization or high polarization, is
an old one and dates way back to 1788 with Madison in the Federalist Papers (Alesina et.al., 2002). The
discussion continues to this day and more recent studies compared the fractionalization and polarization
indices on many different bases. The results show high correlation between the two and the more
correlated polarization index is to the fractionalization the higher its explanatory power when put in the
relationship with GDP growth rates. Choosing between fractionalization and polarization index is not a
straightforward procedure and decision depends on multiple factors such as the purpose of the study,
cleavage dimensions intended to study and effects the researcher is attempting to capture.

In addition to development of different indices for estimating ethnic diversity, examination of
literature also shows that studies differ in the understanding of what constitutes the most adequate
available source of ethnic diversity data. Most widely used datasets are identified in later text along with
the problems associated with their usage.

Initially, Easterly and Leviene (1997) used ethnolinguistic classifications from Atlas Narodov

Mira developed by the Soviet ethnographers in 1964. To this day this is the most widely used source of
diversity data despite many criticisms directed at it. Namely, constructivist theoretical framework
suggests that ethnicity is not static but fluid meaning that ethnic demographics may change over the
course of time. Those changes may result in biased results if caused by one of two distinct cases:
difference in ethnic cleavage dimensions relevant for the countries and changes in number or size of
groups organized around those cleavage dimensions. Studies that employed Atlas Narodov Mira datasets
are often criticized and said to be biased due to ignoring the fact that ethnic cleavage dimensions vary
with across time and countries. They neglect this issue given that the data is largely based on the
linguistic characteristics while ignoring certain important aspects of ethnic or religious aspects. To
illustrate, in designing the methods for racial classifications U.S does not take into consideration
linguistic characteristic of the individuals, if they did the black and whites would be classified as the
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same. In addition, as a result of colonial conquests much of Latin America is highly homogeneous in
terms of linguistic characteristics, however, when skin color or ethnic origin is taken into consideration
diversity levels measured increase dramatically. These examples highlight the importance of variation in
ethnic cleavage dimensions, to put differently, while ethnic fractionalization may paint a more realistic
picture of diversity in U.S than linguistic fractionalization, when used for a different country, where, for
instance, majority of population has same ethnic but different linguistic background, ethnic
fractionalization may produce biased ideas of heterogeneity. This problem does not occur only in the case
of cross country analysis and comparisons, as it is explained above, it may generate biased results when
used for cross section analysis of one country as well. For example, if we decide to use religious cleavage
dimension for estimating ethnic diversity of Indonesia the ethnic fractionalization will be 0.23 whereas
when employing ethnic origins the fractionalization jumps to 0.76. As a result, many studies tried to
modify the ethnolinguistic index developed by Soviet ethnographers in a way that would capture different
cleavage dimensions. Alesina et.al (2002) attempted to identify ethnic, linguistic and religious dimensions
in the sample of 190 countries based on which they designed three distinct indices, ethnic, linguistic and
religious fractionalization to capture the mentioned differences. The formula for calculating the
fractionalization levels is the same as the one developed by the Soviet ethnographers thus the results are
interpreted the same way. However, the process of determining which cleavage dimension is the most
relevant for which country is a complex one, especially in the case of cross country analysis. Some
theoretic solutions were offered but none were applied. Most researchers still use one-dimension-fits all
approach which may be acceptable when observing for effects of certain type of diversity only but may
produce biased results when measuring the diversity per se.

Another weakness of the studies that still use data provided in Atlas Narodov Mira refers to the
second potential problem that arises from the assumption of endogeneity of ethnic diversification—
changes in number and sizes of the groups organized around differing cleavage dimensions. Even though
the ethnic diversity levels are assumed to remain unchanged or changed to negligible extent over time the
empirical evidence often showed otherwise. For instance, study by Patsiurko, Campbell and Hall (2011)
compared the ethnic, linguistic and religious fractionalization levels from 1985 to those of 2000. Even
though the results showed that the absolute change in ethnic fractionalization did not exceed 0.05 where
minimal changes were observed with Japan, Ireland and Canada, the results also showed that Turkey,
United States, Spain, Netherlands and Hungary experienced significantly high changes. Shifts in the
fractionalization over time may occur as a result of wide array of reasons including migration, intergroup
mixing, group definition changes and war or changes in data collection methodology. The issue of
endogeneity has been neglected by many scholars, but those who address it developed several solutions.
First solution is to use up to date demographic data, however, this may not be that easy especially in the
case of the developing countries that experience a lot issues with data records. Second solution that is
easier to apply involves setting the time constraint on the validity of the recorded data.

To explain, ethnic diversity rates are assumed to be exogenous in cross-country studies if using
data not more than 20-30 years after recording it. The constraint is defined due to the possibility of a
change over the longer time horizon, for example, for example in case different ethnic groups within the
society are characterizes with significantly different fertility rates the change in ethnic fractionalization
will occur but it will be notable only after 20-30 years. Another example, as a result of social, political or
economic factors, there may be a change in individual’s ethnic or national self-identification, this change
may alter ethnic fractionalization levels significantly. This may happen as a result of war, where the
society may become both, more and less fractionalized or in the case of the fall of repressive regime.
These changes will also become notable only in the long-run and, in addition, examples like this are rare
and are considered to be outliers. Much more complex problem may occur in defining religious
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fragmentation in the country with a ruling repressive regime that may be preventing individuals from
expressing their identities.

In an attempt to overcome mentioned problems with ethnolinguistic index scholars attempted to
use the same or highly similar methodology on a different datasets. These new datasets are characterized
with comparatively larger samples and more timely data. Annett (2001) computed ethnolinguistic
fractionalization using World Christian Encyclopedia (Barrett, 1982) and presented the results of the
attempt to isolate religious fractionalization. However, he did not attempt to identify linguistic
fractionalization due to the complexity of the process caused by the overlapping factors influencing the
level of both, ethnic and linguistic fractionalization. While the Soviet data included the 112 countries,
Annett (2001) expanded the sample size to 150 countries. Later on, Fearon (2002) collected ethnicity data
for 160 different countries. He did not attempt to determine religious nor linguistic fractionalization.
Next, Alesina et.al (2002) presented the ethnographic index largely similar to that of Fearon (2002) but
with the larger sample size including 190 countries, in addition, they developed religious fractionalization
index (using the sample of 215 countries) and managed to isolate the linguistic fractionalization. They
were the first ones to compute the linguistic fractionalization and even though the index is highly
correlated to ethnic fractionalization it is considered as a great contribution to future studies due to
different cleavages for fractionalization across countries. Their ethnic fractionalization index in general
shows larger levels of fractionalization over the countries compared to the Soviet index. This outcome
was expected given that the Sovient index is largely based on the linguistic data while Alesina et.al
(2002) distinguishes between the ethnic and linguistic fractionalization. As a result, ethnic
fractionalization estimated by the Soviet index is actually more correlated to the linguistic
fractionalization measures in Alesina’s study than to the ethnic one. Alesina et.al (2003) used
Encyclopedia Britannica (2001) as a major source of data for fractionalization, in combination with CIA
(2000) for 25, Levinson (1998) for 23 and Minorities Right Group International (1997) for 13 countries.
For the cases of certain countries, the census data has been used where it provided more detailed
information than the data sources mentioned above. Okedji (2005) developed more complex index
attempting to simultaneously capture the effects of multiple overlapping dimensions such as ethnic,
religious, linguistic and racial. For that purpose, several different databases were used Encyclopedia
Britannica, World Christian Encyclopedia, CIA World Factbook, Library of Congress Country Study and
Handbook of Political Indicators.

Second group of studies of ethnic diversity includes the efforts aimed at examination of diversity
as an economic factor which have their roots in the study conducted by Easterly and Leviene (1997) that
estimates inverse relationship between the GDP growth rate and the ethnolinguistic fractionalization of a
country. This study found that the level of ethnic diversity in the country is a statistically significant
factor influencing the expansion of its economy. The ethnic fractionalization has been used as a
determinant of GDP growth rate in large number of studies since then. Some of those studies produced
other interesting results with regards to the effects of ethnic fractionalization, namely, Canning and Fay
(1993) suggest negative impact of high levels of ethnic fractionalization on the quality of government
institutions and government activities in general. Later on, these results were confirmed by Maurio (1995)
as well as La Porta et al. (1999) and Alesina et al. (2003). They also identified inverse relationship
between the ethnic fractionalization and efficiency of public goods provision, lower intercommunity trust
levels, social activities participation, slower city growth rates and lower levels of GNP per capita.

Largest portion of the studies in this group are dedicated to examining the impact of
fractionalization on GDP growth rates where most of the studies confirm findings by Mauro (1995) and
Easterly & Leviene (1997). When examining the same issue Alesina et.al (2002) differentiated the
impacts of ethnic, linguistic and religious fractionalization and reported ethnic to be most relevant of the
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three. Namely, ethnic fractionalization was statistically significant with comparatively highest coefficient
levels denoting its relationship to GDP growth rates. It was relatively closely followed by the linguistic
fractionalization while religious was proven not to be statistically significant. Given that ethnic and
linguistic fractionalization was proven to stimulate growth logic dictates that countries with lower levels
of religious fractionalization should also experience more rapid growth. The unexpected result however
could be caused by several different factors. First, out of three, religious affiliation is the most
endogenous measurement of the diversity given that can be easily changed, hidden or repressed by the
regime. Second, the measurements of the religious affiliation used in the study are loaded with potential
causes of biased results. In the methodology the religious affiliation of the parents is assigned to their
children as well neglecting it endogeneity, moreover, there is no distinction between the practicing and
non-practicing followers.

Distinct body of literature approaches the issue of remittance as a determinant of growth as well
due to the increasing importance of remittance in the international capital flows. For the purpose of this
study, the definition of remittances provided by the International Monetary Fund is used. According to
Balance of Payments Manual (IMF 2010) remittances include all current private transfers in from the
migrants in the host country to the recipients in the migrant’s country of origin. Remittances have been
growing steadily for the past 30 years and became one of the leading sources of capital for many
developing countries, leaving behind both the ODA and the FDI. Moreover The World Bank's Global
Economic Prospects 2006 report proposes that remittance flows are 50% higher than estimated due to
practice of sending them through informal channels. As a result they received a lot of attention by
scholars all over the world.

Many scholars confirmed positive relationship between the remittance as a percentage of GDP
and the GDP growth rates of the country (Giuliano & Ruiz-Arranz, 2009; Meyer & Shera, 2016).
However the ethnic fractionalization as determinant of remittance inflow has never been estimated before.
Most of the studies of determinants of remittances were conducted from microeconomic perspective in
order to understand the migrant’s motivation to remit (overview is provided in Buch and Kuckulenz,
2004). The motives were defined by the Lucas and Stark (1985) and range anywhere from pure altruism
to pure self-interest. Fewer studies were directed at understanding macroeconomic determinants of
remittances. Motivations to remit are determined by observing where they are directed at, consumption or
investment. However, it has been proven that regardless of the direction they stimulate growth (Khan &
Islam, 2013), thus this study does not distinguish between different categories at which the remittance is
directed. Authors who investigated the determinants of remittances from macroeconomic level found that
the most important variable is the income level in the host country (Elbadawi & Rocha, 1992; El-Sakka &
McNabb, 1999; Lianos, 1997 and Aydas, Neyapti &Metin-Ozcan, 2004). Russell (1986) emphasized the
importance of factors, other than the income level in the host country, such as exchange rate fluctuations.
Straubhaar (1986) conducted one of the first studies that focused on the macroeconomic determinants of
remittances inflow. The findings of this study show that two most important determinants of remittance
inflow are possibility of employment in the host country and available wages. Many later studies
(including studies by Schiopu & Siegfried 2006; El-Mouhoud, 2008; El-Sakka and Mcnabb 1999;
Vargas-Silva & Huang 2006, and Lin 2011) emphasized the importance of exchange rate, domestic
inflation and investment as macroeconomic determinants of remittances inflow into the country. Glytsos
and Katseli (1986) found that remitting behavior is negatively correlated to the level of inflation in the
home country, level of interest rates in the host country and income level in the host country. Faini (1994)
focused on the relationship between exchange rates and remitting behavior. He studied the influence of
the exchange rates fluctuation on remitting behavior and found that real exchange rate depreciation of the
currency at the home country is positively correlated to remitting behavior. Further studies on this issue
were either variations or combinations of the initial studies that were mentioned above.
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Considering this paper is directed at identifying the nature of the relationship between the
remittance and diversity this study will take the stance of macroeconomic level. One of the contributions
of this study to the existing literature on both, remittance and growth and fractionalization and growth,
reflects through the fact that this is the first attempt to estimate the relationship between diversity and
remittance.

METHODOLOGY

Following the example of most studies done on macroeconomic determinants of growth the
methodology used here will include simple regression with remittance inflow level as dependent variable
and fractionalization along with the set of other control variables. Correlation among ethnic and linguistic
fractionalization indices is high and including them into the regression together would result in biased
results. Furthermore, they were designed as alternative way for measuring the same phenomena. Thus,
three separate regressions will be run to observe for the effect of different fractionalization indices
individually.

The dependent variable, remittance is measured in terms of percentage of GDP. Fractionalization
index is expressed as a probability that two individuals derived from the same sample will be members of
different groups. Considering the theoretical basis of this research presented in the introductory part the
expected relationship between the remittance and fractionalization is a negative one. Other control
variables include purchasing power parity conversion factor, annual population growth rate, employment
to population ratio, inflation, real interest rate, exchange rate and a categorical variable for the income
level. Given that none of the variables are expressed in nominal terms, no transformations were
introduced.

Initial model included the control variable for the region based on literature suggesting its strong
relationship to growth and remittance (Barro, 1991) however the variable was statistically insignificant in
all three. In addition, the income level was more relevant due to the fact that the remittance inflow is
significantly higher in developing than developed countries. The variables denoting region and income
level are highly correlated which is why control variable for region was excluded from the regression.
Correlation matrix for other variables has been examined as well where no significant problems were
detected. For estimating the results Stata software has been used. Breusch-Pagan / Cook-Weisberg test for
heteroskedasticity did not detect significant heteroskedasticity levels in any of the three regressions.

DATA

For the purpose of this study secondary data combined and modified by Alesina et.al (2002) has
been used. The main sources Alesina et.al (2002) used include Encyclopedia Britannica (2001) as a major
source of data for fractionalization, in combination with CIA (2000) for 25, Levinson (1998) for 23 and
Minorities Right Group International (1997) for 13 countries. For the cases of certain countries, the
census data has been used when it provided more detailed information than the data sources mentioned
above. The dataset includes the all three ethnic, linguistic and religious fractionalization levels along with
the detailed disaggregation of the per country data into specific ethnic, linguistic and religious groups in a
country with the percentage of representation. That information was not used in this study for feasibility
reasons and a mismatch with the main purpose of the study; however, the data could be used for
estimating the impact of presence of specific ethnic, linguistic or religious groups in a country on
economic growth rate levels.

Ethnic diversity is an improved version of ethnolinguistic fractionalization used in most studies
today. Dataset developed by Alesina et.al (2002) decreases the overlap between linguistic and ethnic
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fractionalization. Linguistic fractionalization data does not include the bilingualism which can be
observed in the table below from the maximum of 0.92 does not exceed 1. However, unlike many other
datasets, the language fractionalization is not expressed in a nominal form. Data on religion is slightly
biased due to the assumptions based on which it has been collected (for example children inheriting the
religion from parents) as well as its natural complexity coming from the possibility of changing the
religion which is not possible with ethnic fractionalization.

Using this dataset enables us to overcome two most commonly cited problems with the studies of
diversity: difference in ethnic cleavage dimensions relevant for the countries and changes in number or
size of groups organized around those cleavage dimensions. First, difference in ethnic cleavage
dimensions among the countries is accounted for by including all three ethnic, linguistic and religious
fractionalization factors into our study. Of course, this solution is not perfect and developing a dataset
where a different, most relevant measurement for each country is used would be an ideal but at the same
time complex and time-consuming solution. Second, changes in number or size of groups that may occur
by passage of time or some other factors such as migration, definition of data collection etc. are taken into
consideration as well and data on control variables included in the regression is matched with the
corresponding year at which the fractionalization data has been recorded for. Thus, the study is not only
cross-sectional but also related only to one point in time far in the past. Data on linguistic and religious
fractionalization has all been recorded in 2001 while the ethnic data is recoded at different years for
different countries.

Original data included 190 observations for the ethnic followed by 201 and 214 for linguistic and
religious fractionalization respectively. After matching it with the data needed for control variables other
than fractionalization some of the observations were lost. As a result, dataset used for estimating the first
regression where ethnic fractionalization is a proxy for diversity was reduced to 85 observations. Datasets
for regressions where language and religion fractionalization was used experienced lower reduction in the
number of observation due to higher availability of more recent data resulting in 131 observations for
language fractionalization regression and 135 observations for religious. Data on other variables have
been collected from the World Bank databases as well as the definitions and classifications of the
countries with respect to region and income levels. As we can see in the summary table most variables are
continuous with the exception of two categorical ones, income level and region. Income levels are defined
as by the World Bank into high income earning countries, upper middle income, lower middle income
and low income countries, respectively. Regions are also identified as by World Bank and include seven
distinct ones: East Asia and Pacific, Europe and Central Asia, Latin America and Caribbean, Middle East
and North Africa, North America and South Asia and Sub-Saharan Africa.

Summary table also reveals that fractionalization levels for all three criteria have a very similar
number of observations, mean and standard deviation levels. When tested for correlation ethnic
fractionalization turned out to be highly correlated to linguistic (0.70) while significantly less correlated
to religious fractionalization (0.15). Correlation between linguistic and religious fractionalization at the
level of 0.23 is considered to be low. Table also shows that maximum values for certain variables is
significantly higher than the mean indicating the existence of outliers, however, the extreme values have
not been excluded from the study due to the fact that countries with high level of remittance inflow
combined with the high level of ethnic fractionalization are focus of this paper are. Excluding such values
could possibly decrease the change of estimating significant results.
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Table 1: Descriptive Statistics

Variable Observations Mean Standard Deviation Minimum Maximum
ethnic 190 4392632 . 2579867 0 .93
language 201 3857711 .2788378 0 .92
religion 214 4363551 2270132 0 .86
remitt_eth 121 2.815785 7.837432 0 80.11
remitt_2001 152 3.674079 6.733347 0 48.6
ppp_ethnic 126 725477 245.019 0 2135.67
ppp_2001 184 123.8893 377.4621 .09 2934.56
popul_ethnic 189 1.614921 1.479768 -5.81 5.54
popul_2001 205 1.425659 1.215806 -1.85 5.35
employ_eth 122 56.71066 11.13713 32.6 86.3
employ 2001 170 57.91529 11.60579 31.6 84.6
inflation 144 38.9257 247.2765 -8.43 2945.09
inflation_2001 169 10.24562 31.86978 -9.62 359.94
interest 123 7.543577 16.89449 -97.45 94.73
interest 2001 156 9.905705 10.5097 -28.93 46.02
exchange 168 248.1566 985.4976 0 11038.25
exchange 2001 179 500.0538 1728.588 .06 14725.17
region 205 3.526829 2.206388 1 7
income_level 203 2.226601 1.070709 1 4

EMPIRICAL RESULTS

The basic regression results for the first case including ethnic fractionalization index as a proxy
for diversity as presented bellow show that the ethnic fractionalization as a determinant of remittance
inflow is statistically significant at 10% significance level. The 2.5% of change in the remittance inflow
measured as a percentage of GDP can be explained with the 1% change in ethnic fractionalization. The
coefficient in front of the ethnic fractionalization variable is negative indicating inverse relationship to
remittance, as expected. Other control variables that were statistically significant include population
growth rate, employment and income level. The r-squared suggest that the model explains 34.6% of
changes in the remittance inflow of the country which is fairly low. Possible explanation for that is the
complexity of the determinants of remittance inflow observed in reality. Namely, the determinants of
remittance inflow are highly related to the characteristics of the source countries the migrant send the
remittance from. Literature suggests that the income level, interest rate, exchange rate, inflation rate and
possibility of employment in the sending countries are statistically significant determinants of remittance
inflow (Elbadawi & Rocha, 1992; El-Sakka & McNabb, 1999; Lianos, 1997 and Aydas, Neyapti &Metin-
Ozcan, 2004). Not including these variables in the study would significantly reduce the explanatory
power of the model, which is what could be the case here. However, matching the remittance inflow with
the source countries is a complex process and goes beyond the scope of this study. This represents a good
opportunity for conducting future studies.

One interesting fact regarding the results of the first regression is that upon introduction of
inflation, exchange rate or interest rate variables into the model, the variable denoting ethnic
fractionalization loses its significance even though the inflation, exchange or interest rate variable
remains insignificant. (Khan & Islam, 2013) (Nisar & Tufail, 2013) investigated the relationship between
inflation and remittance and estimated adverse impact of the remittance inflow on the inflation though the
channel of aggregate demand. Increase in the money supply caused by the remittance inflow results in the
increase in consumption, meaning that the demand and expenditure on goods and services in the country
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is increased. As a result, price level increases causing the demand pull inflation (Igbal & Abdus (2005)
and Nishat & Nighat (1991)).For this reason, special care has to be given when interpreting the
importance of the results given that this may suggest that ethnic fractionalization affects remittance
indirectly though channels such as inflation, interest rates of exchange rates. Different ethnic groups in
the country could have different consumption patterns resulting in disproportional effects on inflation
rates in the country.

Table 2: Results of regression | with ethnicity as proxy for fractionalization

Variable Coefficient Standard Error t P>|t|
ethnic -2.525328 1.146527 -2.20 0.031
popul .7970138 .2203594 3.62 0.001

employ -.1112335 .024056 -4.62 0.000

income_level 7946371 .314007 2.53 0.013
_cons 6.172306 1.350311 4.57 0.000

Second regression where language fractionalization index is used as a proxy for demographic
diversity of the country produced results presented below. The language fractionalization variable is also
significant at the 10% significance level and has expected negative relationship with the remittance
inflow. The results suggest that the increase in the language fractionalization of the receiving country
results in the 4.3% decrease in remittance inflow of the remittance. Other significant determinant
variables include employment, income level and inflation. Unlike the first regression the population
variable is not significant and fractionalization is not significant when insignificant inflation rate variable
is excluded. Once again, inflation rate affects the significance of the fractionalization variable reinforcing
the plausibility of the explanation suggested above of inflation being channel though which the
fractionalization affects the remittance inflow. Given the high correlation between ethnic and language
fractionalization in the country the similarity of the results is expected. However, the explanatory power
of the model is significantly lower at with r-squared of 19%. Absence of source country characteristics
that determine the remittance inflow of the receiving country could have larger effect in this regression
compared to the first one causing larger impact in the reduction of the explanatory power here than in the
first case. Namely, higher language fractionalization of a receiving country could have stronger impact
than ethnic fractionalization given that knowing the language used by the natives in the sending country
would result in a stronger motivation for an individual to move from the receiving, less developed country
to sending, more developed one.

Table 3: Results of regression Il with language as proxy for fractionalization

Variable Coefficient Standard Error t P>|t|
lang -4.345247 1.789621 -2.43 0.017
employ -.1558336 .0434893 -3.58 0.001
income_level 2.337419 5161588 4,53 0.000
inflt -.0866575 .0455678 -1.90 0.059
_cons 8.630413 2.357414 3.66 0.000

Third regression where the fractionalization variable is based on the religion diversity of the
country resulted in findings similar to the ones in the first and second regression as it can be noticed from
the stata output presented below. Similarities to the first two regressions are reflected through the
significance of the control variables other than fractionalization, where employment rate, population,
income level and inflation are significant, however, in this case, fractionalization variable is not
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statistically significant. The relationship of religious fractionalization to the remittance is negative as
expected and the signs of all other determinant variables are as expected. Creating bilateral remittance
matrix where sending and receiving countries would be matched could still result in significant religious
fractionalization index assuming that this way we could capture the impact of sending countries where
majority of population is of same religious affiliation as a minority migrant of a receiving country would
make it more attractive for an individual to migrate to.

Table 4: Results of regression 111 with religion as proxy for fractionalization

Variable Coefficient Standard Error t P>|t|

relig -.3496953 1.979139 -0.18 0.860

inflt -.1046723 .0479286 -2.18 0.031

popul -1.233242 5120776 -2.41 0.017

employ -.1549993 .0461897 -3.36 0.001

income_level 2.77726 5559785 5.00 0.000

_cons 7.952138 2.476513 3.21 0.002
CONCLUSION

The results of this paper provide a good reason to suspect that suggested impact of diversity on
remittance inflow could be possible. All three regressions used in the model suggest that the more diverse
countries receive higher remittance inflow, meaning that the people living in the diverse country are
motivated to move out of the country and send portion of their earnings back to their home country. This
motivation results from the fact that ethnic diversity causes lower rates of growth in the country.

The linguistic diversity is proven to have strongest impact on the remittance inflow followed by
the ethnic and religious one. However, the plausibility of these results is still questionable and the model
used for investigating the issue is open for many improvements. Significance of this study mostly reflects
in the fact that it is the first one to suggest and estimate this relationship.

The findings could be much more significant and convincing if the model included information
about the remittance inflow into the country matched with the source countries from which the migrants
send the remittance. This would enable the improvement of the model given that the characteristics of the
sending countries would be taken into consideration as determinants of te remittance inflow as well.
However, doing this is a complex procedure and possibility would raise additional problems.

It is important to emphasize here that the scope of this paper is limited to only one point in time
only and that upon the interpretation of the results that should be taken into consideration. Data on ethnic
fractionalization for certain observations is very old and both, remittance inflow and ethnic
fractionalization could have changed significantly since then. Given that some of the observations are as
old as 40 years, globalization process could cause many changes in the level of remittance and
fractionalization as well as the strength of the relationship between the two. Thus, another way this study
could be improved is using the time-series data instead of cross-section. However, the lack of data
reported on fractionalization indices in different countries and periods of time combined with the
endogeneity problem explained in the introductory part of this research makes designing such model less
feasible.
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ABSTRACT

The question of the degree of the optimum utilization of natural resources is one of the key determinants when
considering the potential of adventure tourism in a particular tourist region/area. The monitoring process of current
situation and the performance of possible evaluation must be preceded by corresponding models of systematization
of the adventure activities according to their spatial predisposition. There is no completely satisfactory
organizational framework from which could be make an adequate review and assessment of the situation in
Montenegro, in accordance with the model observing of overall adventure offer. The aim of this theoretical-
empirical study is to point to one of these models, which would involve more complex classification of activities
(based on world developmental trends and an increasing number of appearance modalities), and thus facilitate the
implementation of organizational management models based on simplifying and more precise structuring of tourist
offer. The used methodological methods are: concretization, partial analysis - of structural type, specialization - of
classificatory type and division - of polythomic type. The current important sites of adventure tourism were singled
out by adding new forms of thematically predetermined activities conceptually aligned with the proposed typology.
The study also emphasized the importance of systematic approach in harmonizing and organizing elements of
destination structure, by which the basis for its further elaboration is provided.

Keywords: Natural Resources, Adventure Activities, Innovative Types, Empirical Model.

INTRODUCTION

The natural wealthiest part of Montenego represents the northern mountainous region, which
abounds in resources suitable for adventure tourism. Some of them are protected within the framework of
existing National parks: NP Biogradska Gora, NP Durmitor, NP Lovcen, NP Prokletije, and the NP
Skadar Lake. Adventure programs within these areas include only 24 different forms of activity, which
does not fulfill the requirements of modern tourist market. The initial task of the research was an attempt
at sublimation of the total offer in accordance with representation of individual adventure activities and
their comparison. In order to more efficiently evaluate the number and type affiliation of the existing
arrangements, this study used supplemented traditional division of adventure activities (Hill, 1995) into
two basic categories: soft and hard, crossed with the three basic mediums of performing: land, water and
air (Pomfret, 2006). On this occasion, a special emphasis is placed on the naturally available and
accessible adventure attractions that are complementary to the possibilities of creating innovative tourist
offer within the analyzed area of the study. The summarized preview of the mentioned activities is given
in tabular form (Appendix). On the basis of the preview a naturally predetermined spectrum of adventure
activities can be seen and thus provided a more attractive model of typologization, which would more
accurately reflect the preferences and tendencies of modern tourists and satisfy their "more sophisticated”
requirements and criteria in the role of visitors (Williams & Soutar, 2009). This study gives the
opportunity of more adequate valorization of adventurous resources, condition monitoring and
introduction of innovative conceptual solutions.
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CONCEPTUAL BASIS
Adventurous experience and tourist environment

A subjective individual experience and self-perception of what it consists have always been the
basic starting points for the research of the adventure tourism (Weber, 2001). In relations to the
satisfaction and intentions of consumers understanding the concept of human values can be used for more
detailed investigations of the "adventure” dimension of tourism services (Benckendorf, Moscardo, &
Pendergast, 2010), as well as a unique basis for devising appropriate program contents/activities. This
concept must involve a multidimensional construct of tourism product, by limiting itself primarily on the
elements associated with the cost price, emotions and experience (Swarbrooke, Beard, Leckie, & Pomfret,
2003). The concept of adventurism is just based on respect of these principles.

On the other side, it is possible to distinguish two basic dimensions of tourist environment
(Duncan, 1972): dimension of simplicity-complexity and static-dynamic dimension. The first is related to
the staff, organizational and functional components (internal environment), as well as the user, supplier,
competitive, socio-political and technological component (external environment); while the second is
related to factorial varieties of the above mentioned components. Such a way of observing clearly
indicates the complexity of the system of tourist destinations (Morgan, Pritchard, & Pride, 2011). The
idea of systematization of basic elements of the system was inspired by before mentioned standpoint,
including thereby a synergic action between associated segments of society such as managerial state
organizations, municipalities, local governments and tour operators.

Classification of adventure activities

The concept of adventurism was first associated with leisure and recreation and involved only a few
different forms of outdoor activities (Ewert, 1987; Cordell, 2008). The number of adventure programs and
their modalities increased significantly over time (Christiansen, 1990; Hall & Weiler, 1992), which
required gradual differentiation in relation to the natural environment (Cohen, 1989), as well as the type
of the offered tourist experience (Godfrey & Clarke, 2000). Mountain hiking, trekking and climbing have
become one of the most commercial forms of adventure, thanks to the unique challenging of natural
attractions (Chhetri, Arrowsmith, & Jackson, 2004; TAMS, 2006), while skiing and winter sports take a
special place because of their massive character and widespread popularity (Vaske, Carothers, Donnelly,
& Baird, 2007). Road and off-road mountain biking also insite great interest (IMBA 2006), reserved
primarily for experiential type of user whose access is mainly based on free behavior towards particular
destination (Beedie & Hudson, 2003). Especially important and indispensable aspect in the field of
adventurism constitutes activities related to geological-morphological landscape characteristics of the
mountain ranges as natural resources (Brookes, 2001). Rivers and lakes may also represent prominent
elements of spatial landscapes that constitute important natural resources on the destination (Prideaux &
Cooper, 2009; Cooper, 2006), providing the spectacular adventure and recreational opportunities related
to the water surface and its immediate environment. As such, they represent important aspects of demand
in the global tourism industry along with other attractive coastal areas and destinations (Mancini, 2008;
Buckley, 2010). Hereby the formal unlimited spectrum of described development potentials is
summarized. The chronological overview of some attempts of classification and differentiation of
adventure activities is presented in tabular form (Table 1).
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Table 1: Classification of adventure activities.

Sources Classification criteria Total number of
activities

ATTA (2013) Soft, hard, non-adventure 41
Buckley (2010) Prior skills, remoteness/access 22
Cordell (2008) Nature-based 19
Pomfret (2006) Land based, water based, air based, mixed 51
Swarbrooke, Beard, Leckie, & Not adventurous, extremely adventurous /
Pomfret (2003)
Millington, Locke, & Locke Destination-driven, activity-driven /
(2001)
Weber (2001) Adventure recreation pursuits 18
Bentley, Page, Meyer, Land-based, water-based, aviation-related 24
Chalmers, & Laird (2001)
Addison (1999) Leisure, recreation, adventure competition, /

high adventure
De Knop (1999) Natural, man-made, environmental, interpersonal /
Hill (1995) Soft, hard /

Note: Concerned categories sometimes refer to the same type of classified activities and do not include the extreme forms.

According to aforementioned characteristics of the spectrum, the table clearly indicates the
presence of very uneven conceptual framework and criteria of observing the adventure. However, even in
1990 the qualitative relationship between three complementary sectors of tourism activities: adventure
travel, eco-tourism and group travel was detected (Fennel & Eagles). It is reflected in persistence of
certain knowledge, preparation, as well as taking the personal responsibility and calculated risk after the
end of making decision.

EMPIRICAL MODEL

Relying on the conceptual basis of research and the presented classification criteria a model of
typologization inherent to the characteristics of natural resources evaluated on the market and touristic
exploited national area (Figure 1) was designed. This model points to the structural elements that
underpin the basic approach to organizational and systematic management of the adventure tourism
sector.

Each of the allocated typical categories of activities within represented model matches the
accumulative set of locations where the appropriate form of them are performed and are considered to be
on the national level (including all individual subjects participating in the creation of the overall program
offer). The primary on sustainable carrying capacity is in question here (McCool, Moisey, 2008), in terms
of the maximum number of simultaneous visitors/users, as well as the other more specific indicators of
current situation (such as the level of achieved revenues, sustainability index, etc.).

From the proposed number of land activities 29 new were introduced, 11 of which are moderate
and 18 extreme. When it comes to the water medium 9 new activities were introduced, 4 of which are
moderate and 5 extreme. And the last discussed environment, i.e. air medium, included 10 new activities,
4 of which are moderate and 6 extreme. All forms of land would be represented in the northern region, 14
of water and 19 of air activities (total 93). When it comes to central region, 35 of land, 16 of water and 15
of air activities could be found its own application (total 66). Finally, the southern region would be an
ideal area for practicing 18 of land, 26 of water and 13 of air activities (total 57). On the basis of previous
statement it can be concluded that the most suitable region for performing the most of proposed activities
in Montenegro is - the northern one, just as it was mentioned in the introduction.
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Figure 1: The proposed model of typologization of adventure activities in Montenegro*.

Total adventurous offer

Land-based activities Water-based activities Air-based activities
. | J . | J \\ | J
4 N N [

Moderate (34) Moderate (20) Moderate (8)

Extreme (26) Extreme (20) Extreme (12)
- V2N O\ J

Number of activities (120)

[ Moderate (62) ] [ Extreme (58) ]

* Note: The figure includes innovative and extreme forms of adventure activities (attached in appendix).

CONCLUSION

By introducing the new forms of adventure activities there a richer diversification and enrichment
of the total destination offer in adventure sector can be achieved. Incomes from extreme forms of activity,
although of non-commercial nature, generate significantly more funds compared to moderate activities
since they require a lot of expensive equipment and the costs of the organization, which considerably
increases their cost price.

Another way of considering the supplemented contemporary forms of adventure activities could
include their regional redistribution in northern, central and southern tourist region. The obtained
indicators would precisely indicate the state and the economic effects in each of these areas in particular,
which would create the appropriate framework for the organization of systematic model of managing and
controlling the current situation. The importance of the functional regulation of tourism industry sector
has become one of the key demands of its sustainability, which was the initial idea and key highlighted
contribution of this theoretical-empirical study.
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Appendix: Review of expanded list of adventure activities in Montenegro*.

Activities

Moderate (34)

Extreme (26)

Adventure parks
Archeological expeditions
Backpacking

Bird watching

Cable car riding
Castle/ruin tours

Cattle drivers

Caving

Children sport camps
Conservation tours
Covered wagon tours
Cultural tours

Cycle tours

Eco tours
Environmentally sustainable activities
Equestrian riding lessons

Abseiling

Bear watching

Downhill skateboarding
Extreme base jumping
Extreme camping
Extreme downbhill racing
Extreme hanging
Extreme ironing
Extreme rock climbing
Extreme skiing

Extreme snowboarding
Fell running

Free climbing

Frozen waterfall climbing
Glacier walking

Gorge swinging

Land Equestrian tours Gorge walking
Expeditions Great hikes
Foliage tours Inline wheels skating
Goat packing Land luge
Heritage tours Mountain boarding
Hiking Mountain climbing
Historic house tours Mountaineering
History tours Off-road cycling
Horse riding Pot-holing
Hunting Quad bike driving
Jeep safari
Jogging
Motor cycling
Mountain bicycle tours
Nature reserve visiting
Orienteering
Outdoor skill schools
Trekking
Moderate (20) Extreme (20)
Air boating Black-water rafting
Barefoot water skiing Canyoning
Barge canal cruising Canyon speed boating
Boating Canyon swinging

Water Canoeing Cave diving
Crusing Cliff diving
Dhow sailing Coastering
Dolphin watching Deep diving
Fishing Ghyll scrambling
Fly-in fishing Ice fishing
Glass-bottom boating Ice skating
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High-speed boating
Hydrofoil tours
Improvised rafting tours
Jet skiing

Marine encounter
Paddle-board stepper

Kite surfing
River rafting
River surfing
Sail-boarding
Scuba diving
Wake boarding

Sailing Water-jet packing
Stand-up paddle boarding White-water kayaking
Snorkeling White-water slalom
Moderate (8) Extreme (12)
Air safari Air base jumping
Boat gliding Air bungee jumping
Gliding Hang gliding
Heli-hiking Heli-mountain biking
Heli-flying Heli-rafting

Air Heli-trekking Heli-skiing
Hot-air balooning Parachuting
Micro-lighting Sky diving

Paragliding

Parapenting
Parascending
Wingsuit/dragon flying

Source: Designed by author.

LEGEND:

L - existing activities
B - new added activities
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SAZETAK

Pravni polozaj Zrtve kriviénog djela ve¢ dugo vremena predstavlja jedno od najosjetljivijih (kriviéno)pravnih
pitanja. SrediSte interesovanja kriviénog prava primarno je otkrivanje pocinitelja krivicnog djela, utvrdivanje
njegove kriviéne odgovornosti, njegovo sankcionisanje, te utvrdivanje njegovih prava, pri ¢emu Zrtva krivi¢nog
djela dugo vremena nije uzivala jednaku paZnju u pogledu prava i zastite interesa u krivicnom postupku. To je bilo
paradoksalno, obzirom da je njena viktimizacija i bila povod voodenja kriviénog postupka. Pojavom koncepta
restorativne pravde, zrtvi se daje znacajno mjesto u krivicnom postupku, ali je definisanje njenog polozaja direktno
uslovljeno prihvaéeno$c¢u restorativne pravde u odredenoj drzavi. U novembru 2012. Godine, stupila je na snagu
Direktiva 2012/29/EU o uspostavi minimalnih standarda o pravima, podrsci i zastiti zrtava krivicnih djela. U radu ¢e
biti analizirana Direktiva, sa ciljem utvrdivanja principa zaStite polozaja zZrtava krivicnih djela koji su njome
postavljeni, kao i u kom su segmentu i obimu prava zrtve krivicnog djela zasti¢ena.

Kljuéne rije€i: Direktiva 2012/29/EU, Zrtva, viktimizacija, Europska unija, krivi¢no pravo.

uvoD

Evolucija ljudskih prava garantovanih Zrtvama krivicnih djela kroz historiju nije tekla
ravnomjerno sa evolucijom ljudskih prava garantovanih pociniocima kriviénih djela. Naime, dok se
krivicno pravo u Sirem smislu rijeCi razvijalo stolje¢ima i1 bilo primarno usmjereno na problematiku
krivicnog djela i njegovog pocinitelja, veci interes za utvrdivanjem pravnog polozaja zZrtve krivicnog djela
pocinje se buditi tek sredinom proslog stolje¢a i postepeno poprima svjetske dimenzije. Na nau¢noj sceni
sve vazniju ulogu poprima Viktimologija kao nau¢na disciplina, pod ¢ijim okriljem se provode nau¢na
istrazivanja s ciljem utvdivanja uzroka i oblika viktimizacije, profila zrtava krivi¢nih djela i njihovih
prava. U posljednje vrijeme znacajne konceptualne promjene dozivljavaju krivicna i penoloska misao,
koje i u krivicnom postupku i na planu kaznjavanja vaznu ulogu daju Zzrtvi krivicnog djela. Koncept
restorativne pravde znacajnu ulogu u moguénosti primjene alternativnih mjera prema okrivljenom, daje
zrtvi. Prema Borovecu i Burazer (2007, 81), nije viSe jedini interes krivi¢énog prava hvatanje ucinioca
krivi¢nog djela, vec i zastita Zrtava, smanjenje Stete i posljedica nastalih krivicnim djelom. Danas se moze
sa pravom reci da je pravi test kvaliteta pravnog sistema jedne drzave nacin na koji se ona odnosi prema
zrtvama krivi¢nih djela.

Spoznaja da krivicno djelo nije iskljucivi odnos izmedu pocinitelja krivicnog djela i drzave, ve¢
da tom odnosu prethodi konfliktni odnos izmedu zrtve i pocinitelja u kojem Zrtva pretrpljuje nepravdu i
stetu®, koji se tek potom pretvara u javnu stvar (Albrecht, 1999, 93), u teoriji je rezultirala zakljué¢kom da
se u odnosu na neku kriviénu stvar ne moze ignorisati zrtva krivicnog djela, koja je obi¢no imala samo
formalnu ulogu svjedoka u kriviénom postupku. Danas osim nosioca te uloge, zrtva moze biti i titular

% prema Borovecu (2007, 69), posljedice koje Zrtva osjeca ovise kako o prirodi i trajanju krivi¢nog djela, tako i o samoj zrtvi. Zbog toga je
neminovno posmatrati krivi¢no djelo kako u prizmi odnosa krivi¢no djelo-po¢initelj, tako i u odnosu kriviéno djelo-zrtva.
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prava u krivicnom postupku, poput prava na naknadu $tete od strane pocinitelja krivi¢nog djela i prava da
bude aktivni sudionik u krivicnom postupku (Hanus$i¢ 2015, 10). Neke drzave idu i korak dalje, pa je
pohvale vrijedno i nastojanje Njemacke da doprinese poboljsanju pravnog polozaja zrtve, tako da se ,,u
Njemackoj o drzavnom trosku angazuju pravni predstavnici Zrtve kao kolateralni tuzioci, ¢ime se zrtva
evidentira kao neovisna stranka u postupku® (O'Hear 2006, 21). Kako zrtva postaje titular imovinskih
prava koja joj naknaduje pocinitelj, tako se moze konstatovati da su evolucija prava pocinitelja i evolucija
prava zrtve ne samo neujednacene kroz istoriju, nego su u svojoj sustini jedna prema drugoj u
reciprocitetnom odnosu. Prema O'Hearu (2006, 21), interes zrtve se treba integrisati u tradicionalne
teoretske temelje o kazni (retribuciju, zastrasivanje i prevenciju).

Medutim, ono §to je ipak ostalo sporno, usprkos nastojanju nekih drzava da unaprijede polozaj
zrtve u krivicnom postupku, jeste ¢injenica da su polozaj zrtve u krivicnom sistemu 1 pitanje da li zrtva
moze aktivno ucestvovati u krivicnom postupku jo$ uvijek relativna kategorija koja zavisi od uredenja u
nacionalnom sistema. Zbog toga i danas postoje drZzave u kojima se pravni polozaj zrtve u kriviénom
postupku nije poboljsao i evoluirao. Cak i uz temeljite izmjene teoretsko-nau¢nog i legislativnog pristupa
zrtvama, u konkretnoj aplikaciji tih prava, zrtve ¢esto ne ostvaruju svoju punu zastitu, te tako njihova
prava ostaju samo proklamirana. Time se dolazi do jo$ jednog paradoksalnog trenutka: evolutivni razvoj
forme njihovih prava ne tece ujednaceno sa evolucijom njihovog sadrzaja.

Kako postoje razlicite strategije drzava na tom planu, a pravni polozaj zrtve je osjetljivo pravno
pitanje za koje je neprihvatljivo da se dijametralno razli¢ito reguliSte u svijetu, ono vise nije samo
predmet interesovanja prava na nacionalnom nivou, ve¢ je to po svojoj vaznosti postalo svjetsko pitanje,
koje je ponajprije usmjereno ka tome da se uvedu medunarodni® ili regionalni standardi u definisanju
statusa i sadrzaja prava Zrtava, koji bi bili obavezujuci za drzave. U tom nastojanju svoj doprinos je dala i
Europska unija, donose¢i niz akata poput Okvirne odluke o polozaju zZrtava u krivicnom postupku (2001.)
te Direktive o naknadama za Zrtve zloCina (2004.). Predmet interesovanja jeste Direktiva EU 0 uspostavi

minimalnih standarda o pravima, podrsci i zastiti zrtava krivi¢nih djela, koja je donesena 2012. godine
(2012/29/EU)*.

Kako joj i sam naziv kaze, ovom direktivom se uspostavljaju minimalni standardi o pravima,
podrsci i zastiti zrtava krivi¢nih djela, $to znaci da su drzave ¢lanice Europske unije obavezne uspostaviti
te standarde; one imaju pravo uvesti i vise standarde od predvidenih, ali ne i manje. Mnogi, govorec¢i o
njenom znacaju, isticu mogucnost da Direktiva postane temeljno pravno sredstvo na nivou Europske
unije, koje bi osiguralo zaStitu i podr$ku Zrtvama, kao i kaznjivost za zlo¢ine protiv migranata (Smith
2015, 6). Primjenjuje se prema svim zrtvama krivi¢nih djela pocinjenih u Europskoj uniji, bez obzira na
mjesto prebivalista zrtve. Clanom 1. Direktive je utvrden njen cilj, koji se sastoji u ,,osiguranju da Zrtve
kriviénih djela dobiju odgovaraju¢e informacije i zastitu, i da im bude omoguéeno sudjelovanje u
kriviénom postupku.

Pored izuzetno obimne preambule, koja se sastoji od 72. tacke, Direktiva se sastoji iz pet
poglavlja: Poglavlje 1. — Opée odredbe, Poglavlje 2.—Pruzanje informacija i podr$ke, Poglavlje 3. —
Sudjelovanje u krivicnim postupcima, Poglavlje 4.—ZaStita Zrtava i1 priznanje Zzrtava s posebnim
potrebama zastite, Poglavlje 5.-Osposobljavanje djelatnika.

Principi Direktive

Clanom 1. (2) Direktive, utvrdena su tri temeljna principa Direktive:

' Medu najvaznijim su: Deklaracija UN o osnovnim principima pravde za Zrtve krivi¢nih djela i zloupotrebe mogi, Osnovni principi i smjernice
UN o pravu na pravni lijek i reparaciju zrtava teskog kr§enja medunarodnog humanitarnog prava i teskog krSenja medunarodnog prava (Van
Boven Principi) i Principi UN za zastitu i promociju ljudskih prava kroz aktivnosti borbe protiv nekaznjivosti (Joinet Principi).

2 Direktiva 2012/29/EU Europskog parlamenta i Vijeéa od 25.10.2012. o uspostavi minimalnih standarda za prava, podriku i zatitu Zrtava
kriviénih djela te o zamjeni Okvirne odluke Vije¢a 2001/220/PUP, u daljem tekstu: Direktiva.

157


http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029

- poStovanje Zrtve;
- nediskriminacija i

- pruZanje stru¢ne pomo¢i.

a) Princip posStovanja se odnosi na duznost drzava ¢lanica da se prema zrtvama krivi¢nih djela
odnose s poStovanjem, na osjecajan i primjeren nacin. Potreba za naglaSavanjem ovog principa je u
potpunosti shvatljiva, obzirom da se nastoji izbje¢i da zrtva u odnosu sa drzavnim organima u krivicnom
postupku prode kroz sekundarnu viktimizaciju.

b) Princip nediskriminacije od drzava ¢lanica zahtijeva da se one prema Zrtvama svih krivi¢nih
djela odnose na ravnopravan nacin, bez obzira na vrstu krivi¢nog djela kojim su viktimizirane. Osim toga,
kako je kriterij primjene ove Direktive po¢injenje krivicnog djela na teritoriji EU, tako se njena primjena
odnosi na sve zrtve, bez obzira na mjesto prebivalista u kojem se nalaze (¢ime je ta diskriminatorna
okolnost isklju¢ena). Diskriminatorne osnove su eksplicitno propisane (zabranjene) u tacci 9. Preambule,
gdje se isti¢e da bi zrtve krivi¢nih djela trebalo prepoznati i prema njima postupati ,,bez diskriminacije
bilo koje vrste utemeljene na bilo kojoj osnovi poput rase, boje koze, etnickog ili socijalnog porijekla,
genetskih obiljezja, jezika, religije ili uvjerenja, pripadnosti nacionalnoj manjini, imovine, rodenja,
invalidnosti, dobi, spola, spolnog izrazavanja, spolnog identiteta, seksualnog usmjerenja, boravisnog
statusa ili zdravlja®.

¢) Da bi se prethodno navedeni principi mogli ostvariti, neophodno je da osobe koje dolaze u
kontakt sa zrtvom budu stru¢ne i da na struc¢an nacin pristupe pruzanju pomoc¢i. Kako bi postale strucne,
one prolaze kroz proces osposobljavanja. Samo na taj nacin bi mogle prepoznati zrtve i njihove potrebe,
te im pruziti potrebnu pomo¢ (Direktiva, tacka 61.), i to bez obzira na vrstu krivicnog djela i doprinos
zrtve viktimizaciji. Direktiva predvida uspostavu tzv. Sluzbi za popravljanje Stete, koje imaju zadatak da
sprije¢e sekundarnu ili ponovljenu viktimizaciju.

Definicija Zrtve prema Direktivi

Od posebnog znacaja je ¢lan 2. Direktive, kojim je definisan pojam Zrtve. Prema tacki a),
alinejama 1. 1 ii., zrtva je ,,fiziCka osoba koja je pretrpjela stetu, uklju¢ujuéi umnu ili emocionalnu $tetu ili
ekonomski gubitak koji je izravno uzrokovan kriviénim djelom*, kao i ,,¢lanovi porodice osobe &ija je
smrt izravno uzrokovana kaznenim djelom i koji su pretrpjeli Stetu kao posljedicu smrti te osobe®.
Navedena definicija pojma zZrtve ima dvojaku prirodu: u odnosu na kriterij stradanja kriviénim djelom je
siroka, obzirom da diferencira primarnu od sekundarne Zrtve. Tako je primarna zrtva ona koje je
neposredni stradalnik kriviénim djelom, odnosno ona ¢ije je neposredno pravo ili dobro unisteno ili
osteCeno krivicnim djelom. Sekundarna zrtva je porodica osobe koja je izravno usljed krivicnog djela
usmrcena, a Cija se Steta 1 sastoji u smrti te osobe. U odnosu na kriterij pravne prirode Zrtve, a i uvrijeZene
viktimolo§ke standarde, defincija Zrtve je uska, obzirom da se status Zrtve priznaje samo fizi¢kom licu,
iako onaj koji moZze da bude oStecen i da ima ekonomski gubitak neposredno uzrokovan krivicnim djelom
je i pravno lice, pa ¢ak i Citav kolektivitet.

Defincija nudi Sirok standard kvalifikacije Stefe, pa osim emocionalne Stete koja je standardni
oblik nematerijalne Stete, uvodi i umnu Stetu, koja se odnosi na psihicke posljedice koje je kriti¢ni
dogadaj ostavio po zrtvu. Ta vrsta nematerijalne Stete, zajedno sa emotivnom, moze u cjelosti da izmijeni
kvalitet zivota Zrtve, pa ona posljedice krivicnog djela osjeca Citav svoj zivot. Osim nematerijalne, zrtva
krivi¢nog djela moze da pretrpi i materijalnu Stetu, u vidu ekonomskog gubitka. Steta koju trpi
sekundarna Zrtva je posrednog karaktera, obzirom, da se ona sastoji u gubitku (smrti) neposredne Zrtve
krivicnog djela. Takva Steta najéesce predstavlja objedinjen emotivni, umni i ekonomski gubitak u
gubitku ¢lana porodice, tako da je hvale vrijedno kategorizacija porodice kao zrtve krivi¢nog djela.
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Medutim, iako je porodica kategorizirana kao zrtva krivicnog djela, u cilju sprecavanja
zloupotrebe prava koja propisuje ova Direktiva, data je jasna definicija $ta se podrazumijeva pod pojmom
»Clanovi porodice®. Tako prema tacki b) navedenog clana, ¢lan porodice moze biti bra¢ni drug, osoba
koja zivi sa Zrtvom u ¢vrstoj zivotnoj zajednici u zajednickom kucanstvu, na stabilnoj i stalnoj osnovi,
srodnici u ravnoj liniji, braca i sestre, te osobe ovisne o zrtvi. U biti, rije je o osobama koje su najblize
zrtvi 1 koje o njoj mogu biti (emocionalno i finansijski) ovisne (npr. ako je zrtva bila roditelj, hranitelj ili
usvojilac). Neobic¢an je nain definisanja vanbracne zajednice, pri ¢emu mogucu poteskocu u praksi
prilikom ostvarivanja prava sekunardne zrtve moze predstavljati dokazivanja stabilne i stalne osnove
zivotne zajednice te osobe sa Zzrtvom. Nadalje, stavom 2. Clana 2., otvorena je mogucnost da drzave
¢lanice uspostave postupke kako bi se ograni¢io broj ¢lanova porodice koji se mogu koristiti pravima
odredenim u Direktivi, kao i postupke za odredivanje koji ¢lanovi porodice imaju prvenstvo u pogledu
ostvarivanja prava iz Direktive.

Kako iz defincije pojma Zrtve proizilazi opc¢a definicija, da je to osoba koja je neposredno
ostecena krivicnim djelom, time ona pod pojmom zrtve obuhvaca zrtve svih kriviénih djela. Dakle, za
njen status nije od uticaja vrsta krivicnog djela, a prema tacki 19. Preambule, nije relevantano niti da li je
pocinitelj krivicnog djela identificiran, uhvacen, da li je protiv njega pokrenut kazneni progon ili je
osuden. Ipak, Direktiva nije u cjelosti dosljedna univerzalnoj definiciji Zrtve, jer nastoji posebnim
isticanjem odredenih zasti¢enih skupina doprinijeti njihovoj dodatnoj zastiti. Tako posebno kategorise:

- Djecu — ¢iji status definiSe kao osobe koje nisu navrsile 18 godina (¢lan 2. stav 2. tacka ¢) i
propisuje da su to lica koja se imaju smatrati punim nosiocima prava odredenih Direktivom, te
da se u njenoj primjeni trebaju uzeti u obzir interesi djece (tatka 14. Preambule);

- Zrtve s invalidnoséu — one mogu da koriste u potpunosti prava propisana Direktivom (tacka
15);

- Zrtve terorizma — predstavljaju posebnu zasticenu skupinu, obzirom da su one pretrpile
napade koje su za krajnju namjeru imali nanoSenje Stete drustvu. Njihovim izdvajanjem u
posebnu zasticenu skupinu, na simboliCan nacin se nastoji otkloniti Cinjenica da su oni
kolateralna Steta napada koji je usmjeren na drzavu. Zbog toga bi prema tacki 16. Preambule,
drzave trebale da nastoje da zastite njihov dignitet i sigurnost i na taj nacin im se oduze;

- Zrtve nasilja koje je usmjereno zbog njenog spola, spolnog identiteta ili spolnog
izrazavanja ili koje nerazmjerno vise pogada osobe odredenog spola — takvo nasilje Direktiva
definiSe rodno uvjetovanim nasiljem, a i ono moze imati za posljedicu tjelesnu, spolnu,
emocionalnu ili psihicku Stetu ili ekonomski gibitak. Tackom 17. Preambule, priznato je pravo
zena koje su zrtve rodno uvjetovanog nasilja i njihove djece, na posebnu potporu i zastitu zbog
visokog rizika od sekundarne i ponovljenje viktimizacije, zastrasivanja i odmazde;

- Zrtve trgovine ljudima, organiziranog kriminala, nasilja u bliskim odnosima, spolnog nasilja
ili iskoristavanja — takoder predstavljaju zaSticenu ugroZzenu skupinu od ponovljene
viktimizacije. Nasilje kojem su oni izloZeni Cesto ostaje neprijavljeno, pa samim time
predstavljaju skriven drustveni problem;

- Migrante — oni su ovom Direktivom prepoznati kao posebno ranjiva skupina ili kao oni koji
se nalaze u situacijama koje ih izlaZzu posebno velikom riziku Stete (tacka 38. Preambule), te im
se treba puziti specijalisticka podr$ka i pravna zastita. Prema Smith (2015, 15), moguca
viktimizacija migranata vreba ve¢ u imigracionom zatvoru, a najvec¢i broj njih i ne zna svoja
prava i mogucénosti, bez da im se obezbjedi pravni punomo¢nik koji bi im pruzio pravne savjete
i pomo¢. Mnogi istiCu da je prepoznavanje migranata kao ugrozene skupine ljudi i utvrdivanje
potrebe za pomoc¢i jedan od najvec¢ih pozitivnih doprinosa ove Direktive razdoblju migracione
krize u kojoj Zivimo.
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SadrZaj prava Zrtava krivicnih djela

Prava proklamovana Direktivom se suStinski mogu podijeliti u dvije kategorije: prava na
informisanje i prava zrtava krivi¢nih djela u kriviécnom postupku. Posebnu podkategoriju prava Zrtve u
krivicnom postupku ¢ine prava djece kao Zrtava u krivicnom postupku, obzirom da su njihova prava
Direktivom i tehnicki i sustinski izdvojena u posebno poglavlje. Sistemski tumaceéi takav postupak,
moze se zakljuciti da se na taj nacin nastojalo ukazati na vaznost pravne zastite djece i osjetljivost djece
kao zasti¢ene skupine.

Prava na informisanje Zrtve krivi¢nog djela

Kategorija prava na informisanje zrtve krivicnog djela je zapravo skup pojedinih prava koje su
drzave clanice EU obavezne da osiguraju svim Zrtvama krivi¢nih djela, a temeljem kojih ¢e zrtva biti u
mogucénosti ostvarivati svoja sustinska prava u krivicnom postupku. Prava se po svojoj prirodi sastoje iz
informisanja i pruzanja podrske zrtvama krivicnih djela o raznim aspektima krivicnog predmeta. Ovoj
kategoriji pripadaju:

- pravo razumijeti i biti razumljiv;

- pravo na dobijanje informacija od prvog kontakta sa nadleZznim organima;
- prava zrtava prilikom podnosenja prijave;

- pravo na dobijanje informacija o svom predmetu;

- pravo na usmeno i pisano prevodenje;

- pravo na pristup i podrsku sluzbi za podrsku zrtvama.

a) Pravo razumijeti i biti razumljiv

Kako bi zrtva mogla fakticki ostvariti svoju aktivnu ulogu kriviécnom postupku, neophodno je da
se primarno ostvari nesmetan kontakt izmedu Zrtve i organa krivi¢nog gonjenja. Obostrano razumijevanje
je ubivalentni imperativ, koji se nalaze ¢lanom 3. ove Direktive. Zbog toga, drzave ¢lanice trebaju
preduzeti sve potrebne mjere da bi se to razumijevanje postiglo.

Ovakav zahtjev je u potpunosti razumljiv, obzirom da od moguc¢nosti koriStenja vlastitog jezika,
na jasan i razumljiv nacin, zavisi i kvalitet povratnih informacija od strane zrtve. Imajuéi tu ¢injenicu u
vidu, stavom 3. navedenog clana, dopusteno je, kada to nije u suprotnosti sa interesima zrtve ili postupka,
da se zrtvama dopusti da pri prvom kontaktu sa organima krivi¢nog gonjenja budu u pratnji osoba koje ¢e
im pomo¢i da razumiju jezik ili da budu razumljene.

b) Pravo na usmeno i pisano prevodenje

Ovo pravo, koje je propisano ¢lanom 7. Direktive, u nuznoj je vezi sa prethodno spomenutim
pravom. Naime, u slucaju da Zrtva ne razumije ili ne govori jezik u krivicnom postupku, na njen zahtjev
joj drzave clanice EU osiguravaju besplatno usmeno prevodenje. Faktor besplatnosti omoguéava svim
zrtvama, bez obzira na njihov socijalni status, moguénost da razumiju tok postupka i sva pitanja koja su
njima upucena. Ovo pravo se moZe ostvariti u svim fazama postupka, od saslusanja od strane
istrazitelja/ovlastenih sluzbenih osoba, pa do usmenog prevodenja u toku glavnog pretresa. Odredbom
¢lana 7. stav 2., otvorena je mogucnost koristenja i komunikacijske tehnologije, poput videokonferencija,
telefona ili interneta, u slucajevima da je potrebna fizicka prisutnost tumaca, kako bi zrtve mogle pravilno
ostvariti svoja prava.

Imajuéi u vidu sustinu ovog prava, osim usmenog, Zrtva prema ¢lanovima 5. i 6. Direktive, ima
pravo i na pisano prevodenje informacija i dokumenata u krivicnom postupku. Medutim, kako se ovo
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pravo ostvaruje na zahtjev Zrtve, proces odlucivanja po ovom zahtjevu ne smije dovesti do odugovlacenja
kriviénog postupka.

lako iz odredbe stava 1. ovog ¢lana moze proizaci zakljuéak da se ovo pravo obligatorno
ostvaruje, te da je za njegovo ostvarenje potreban samo zahtjev Zrtve, stav 7. ukazavsi na mogucénost
zalbe na odluku o odbijanju pruzanja usmenog ili pisanog prevodenja, jasno iskljucuje obligatornost
drzave za osiguranjem ovog prava zrtvi, $to je kontradiktorno smislu ovog ¢lana Direktive.

c) Pravo na dobijanje informacija od prvog kontakta sa nadleZznim organima

Imajuéi u vidu to da najveci broj Zrtava krivi¢nih djela ne pripada pravnickoj zajednici, te da
nakon viktimizacije uopée ne znaju da su titulari prava, kao ni njihov sadrzaj, u odgovornosti je drzava
¢lanica EU da pri prvom susretu zrtve sa nadleznim organima, bez nepotrebne odgode, zZrtvama osiguraju
informacije koje su neophodne da bi ostvarile pristup pravima iz Direktive. Tako prema ¢lanu 4.
Direktive, zrtve trebaju biti informisane o sljedec¢em:

- Vrsti podrske koju mogu ostvariti i od koga;

- Postupcima za podnosenje prijava za krivi¢na djela i polozaju Zrtava u takvim postupcima;

- Kako i pod kojim uslovima mogu dobiti zastitu (i zasStitne mjere);

- Kako i pod kojim uslovima mogu dobiti pravne savjete, pravnu pomo¢ i svaku drugu vrstu
savjeta;

- Kako i pod kojim uvjetima mogu dobiti naknadu Stete;

- Kako i pod kojim uslovima imaju pravo na usmeno i pismeno prevodenje;

- Ako borave u drzavi Clanici koja nije drzava Clanica u kojoj je poc¢injeno krivi¢no djelo, sve
posebne mjere, postupci ili aranzmani koji su dostupni za zastitu njihovih interesa u drzavi
¢lanici u kojoj je ostvaren prvi kontakt s nadleznim tijelom;

- Dostupnim postupcima za podnosenje prijava u slucaju u kojem njihova prava ne postuje
nadlezno tijelo koje djeluje u okviru krivicnog postupka;

- Kontaktnim podacima za komunikaciju o njihovom predmetu;

- Dostupnim sluzbama za popravljanje Stete;

- Kako i pod kojim uslovima se mogu nadoknaditi troskovi nastali kao posljedica njihovog
sudjelovanja u krivicnom postupku.

d) Prava zrtve prilikom podnoSenja prijave krivi¢nog djela

Kako se od Zrtve krivicnog djela Cesto i sazna za krivi¢no djelo, potrebno je Zrtve podstaci na
nesmetano prijavljivanje kriviénih djela. Na taj nacin se moze doprinijeti smanjenju tamne brojke
kriminaliteta. Stoga se, prema ¢lanu 5. Direktive, Zrtvama treba dati potvrda o prijavljenom kriviénom
djelu, sa svim njegovim elementima, te osigurati da se prijava podnese na jeziku koji Zrtva razumije.
Nesporno je da je u ohrabrenju Zrtve za prijavljivanjem krivi¢nog djela znafajna uloga i osobe koja
prijavu prima. Ona se treba ponasati nepristrasno, profesionalno i sa razumijevanjem da je Zrtva izasla iz
viktimizacije. Na taj naCin se moze povecati kvalitet informacija o krivicnom djelu, a i sprijeciti
sekundarna viktimizacija.

e) Pravo na dobivanje informacija o svojem predmetu

Uloga i znacaj Zrtve ne prestaju evenutalnim prijavljivanjem krivi¢nog djela. Zrtva je ta koja je u
najvecoj mjeri zainteresirana za tok postupka, kako zbog njegovog ishoda, zbog obavljanja svoje uloge
svjedoka u krivicnom postupku, tako i radi ostvarivanja svojih prava i zahtjeva u krivicnom postupku.
Zbog toga, Zrtvu se treba izvijestiti o toku postupka, o odlukama o pokretanju ili nepokretanju istrage, o
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vremenu 1 mjestu odrzavanja postupka, o prirodi optuzbi protiv okrivljenoga, kao i o pustanju na slobodu
ili bijegu okrivljenoga (¢lan 6. Direktive). Kako bi se zrtve mogle obestetiti, za njih je bitno i da imaju
informacije o kona¢nim i pravosnaznim presudama.

f) Pravo na pristup i podrku sluzbi za podr$ku Zrtvama

Viktimizacija donosi zrtvi emocionalnu i fizicku Stetu, a i nakon prestanka Stetnog dogadaja zrtva
je ranjiva. Krivi¢ni postupak koji je pred njom neminovno znaci podsjeCanje na viktimizaciju, pa i
moguéi susret sa pocCiniteljem krivicnog djela. Zbog toga je bitan strucan pristup lica koja kao
predstavnici pravosudnih organa stupaju u kontakt sa Zrtvom, te je potrebno da zrtvi pruze podrsku i
pomo¢. Prema Direktivi, trebaju se formirati posebne sluzbe za podrsku zrtvama, a njihova podrska zrtvi
treba obuhvatiti vremenski Sirok period: prije, u toku postupka, pa i nakon njega. Pristup Sluzbi je
besplatan (¢lan 8.), a ona funkcioniSe po principu povjerljivosti. Pristup sluzbi trebaju imati kako
primarne, tako i sekundarne Zrtve. One se mogu upostaviti kao javne sluzbe ili nevladine organizacije
koje rade na profesionalnom i dobrotvorskom osnovu. Prema ¢lanu 9. Sluzbe bi davale informacije i
savjete zrtvi o pristupu nacionalnom sistemu za naknadu Stete, o finansijskim pitanjima krivicnog
postupka i o specijalistickim sluzbama za pruzanje psiholoSke pomo¢i. Osim informative uloge, prema
¢lanu 9., one bi imale i zastitnu ulogu, u vidu pruzanja utocista (privremenog smjestaja) Zrtvi.

Procesna prava Zrtve Kkriviénog djela

Direktivom su obuhvacdna i temeljito propisana prava zZrtve u krivicnom postupku:

- Zrtva je titular prava na preispitivanje odluke o nepokretanju krivi¢nog gonjenja (¢lan
11);

- pravo na zastitne mjere u okviru sluzbi za popravljanje Stete (¢lan 12.), koja ukljucuju
preduzimanje svih mjera na spre¢avanje sekundarne i1 ponovljene viktimizacije,
zastraSivanja i odmazde;

pravo na pravnu pomoc¢, ukoliko ima status stranke u krivicnom postupku;

moguénost na naknadu troskova postupka (¢lan 14.);

moguénost povrata imovine (¢lan 15.);

pravo na odluku o naknadi Stete od strane okrivljenog, koja treba da bude donesena u
razumnom roku (¢lan 16.). U vezi sa navedenim, nije cilj samo de iure osigurati zastitu
prava zrtava krivicnih djela na naknadu Stete, ve¢ je i cilj da ona budu provodiva i
osigurana i de facto. Dobar primjer tome su aktivnosti drzava ¢lanica Vije¢a Europe,
koje su ve¢ Sezdesetih godina proslog vijeka ,,pocele stvarati sisteme naknade Stete iz
drzavnih fondova kada zrtva ne moze dobiti naknadu od insolventnog pocinitelja“
(Bukovac Puvaca 1991, 335). Na takav korak su se drzave odlucile vodeéi se
odredbama Deklaracije UN o osnovnim nacelima pravednosti prema zZrtvama zlocina i
Zloupotrebe vlasti (1985.), prema kojoj, u sluaju da se Zrtva ne moze obeStetiti od
Stetnika ili drugih fondova, da im drzava treba omoguéiti naknadu kroz osnivanje
fondova. Prema Bukovac Puvacéa (1991., 335), dva su argumenta za takvo postupanje
drzave. U prvom redu, to je nacin drzave da se iskupi zrtvi za €injenicu da svojom
kriminalnom politikom nije uspjela sprijeciti prvobitnu Stetu, a u drugom redu, to je
nacin izrazavanja drustvene solidarnosti i pravednosti. U tom kontekstu i Direktiva
nalaze drzavama (¢lan 16.) da promi¢u mjere kojima se podsti¢e na pruzanje naknade
Stete.
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Direktiva posebnu paznju posvecuje nastojanju sprecavanja sekundarne 1 ponovljene
viktimizacije, zastiti od emocionalne i psihicke Stete, te dostojanstva Zrtava tokom ispitivanja i
svjedocenja. S namjerom postizanja tog cilja, garantovano je niz posebnih prava:

- pravo na izbjegavanje kontakta izmedu Zrtve i pocinitelja, na nacin da se za Zrtve
kriviénih djela osiguraju posebne ¢ekaonice;

- pravo na zaStitu tokom istrage u krivicnom predmetu (primjera radi, ono se moze
implementirati na nacin da se zrtva sasluSava samo ako je to neophodno ili pak da se
sprijeCe neopravdane odgode sasluSanja);

- pravo na posebnu zastitu zrtava, koje se moze ostvariti na nacin da se zrtvama omoguci
da budu sasluSane u posebnim prostorijama, da sasluSanje provode stru¢njaci, kada je
rije¢ o seksualnim deliktima, da sva saslusanja zrtve provodi ista osoba).

Kako bi se ta prava mogla ostvariti, posebne mjere koje se prema ¢lanu 23. Direktive mogu
preduzeti od strane ovlasStenih osoba su:

a) izbjegavanje vizuelnog kontakta pocinitelja i zrtve;
b) osiguranje sasluSanja Zrtve u sudnici bez njene prisutnosti (AV uredaji);
C) izbjegavanje ispitivanja zrtve o njenom privatnom zivotu;

d) saslusanje Zrtve u toku glavnog pretresa, sa moguénosti isklju¢enja javnosti.

Prava djece u krivicnom postupku, kao Zrtava krivi¢nih djela

Kao $to je prethodno navedeno, Direktiva je propisivanjem posebnog poglavlja koje se odnosi na
zastitu djece u krivicnom postupku, djeci priznala status zasSti¢ene skupine Zrtava krivi¢nih djela. Tako je
u ¢lanu 24. Direktive propisano da se u krivi¢cnom postupku treba imenovati poseban zastupnik za djecu
kao zrtve krivicnih djela. To se posebno odnosi na situaciju kada se njihov roditelj/staralac nalazi u
sukobu interesa, jer u krivicnom postupku ima ulogu okrivljenog. Osim toga, djeca imaju pravo i na
advokata, koji bi im pruzio pravni savjet i zastupao njihove interese. Vodeci ra¢una o svim negativnim
aspektima neposrednog ucesca djeteta u krivicnom postupku po njega, Direktiva propisuje i mogucénost
da se svi razgovori sa djetetom kao zrtvom kriviénog djela audiovizuelno snimaju i kao takvi koriste kao
dokaz u krivicnom postupku. Na taj nacin bi se trebalo posti¢i da djeca ne budu i fizicki prisutna na
roc¢istima koja mogu imati traumatican uticaj na njih, jer se na njima susre¢u sa pociniteljem krivi¢nog
djela, a 1 svako ponavljanje iskaza i prisjeCanje na traumati¢ni dogadaj ostavlja psihi¢ke posljedice na
dijete.

KRATAK OSVRT NA PRAVNI POLOZAJ ZRTVE KRIVICNOG DJELA U BIH

Bosna 1 Hercegovina jo§ uvijek nije ¢lanica Europske unije, pa za nju navedena Direktiva nije
obvezujuéi pravni akt. Medutim, ukoliko postane ¢lanicom, bit ¢e potrebno da pristupi procesu recepcije i
harmonizacije sa pravnim izvorima EU, medu kojima ¢e biti i ova Direktiva.

Zakoni o krivicnom postupku u Bosni i Hercegovini ne koriste pojam zrtva, ve¢ pojam osteceni,
pri demu svojstvo osteéenog kriviénim djelom priznaju kako fizi¢koj, tako i pravnoj osobi. Zrtva
krivi¢nog djela u kriviénom postupku u Bosni i Hercegovini®® nije subjekt u krivinom postupku, njena
uloga se svodi na ulogu dokaznog sredstva, bilo pasivnog ili aktivnog.

% Problematika pravnog polozaja zrtve krivicnog djela u BiH je regulisana na vise nivoa vlasti, i ima vise pravnih izvora. Opéi izvori su: Zakon
o kriviénom postupku BiH, Zakon o kriviénom postupku FBiH, Zakon o krivi¢cnom postupku RS, Zakon o krivi¢cnom postupku BD BiH. Posebni
zakoni koji reguliSu ovu oblast su: Zakon o zastiti i postupanju sa djecom i maloljetnicima u krivinom postupku FBiH, Zakon o zastiti i
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Jedno od osnovnih prava ostecenog jeste biti saslusan kao svjedok u krivicnom postupku (¢lan
95.1100. ZKP BiH), pri ¢emu je to pravo fakultativnog, a ne obligatornog karaktera. Osim toga, oSteceni
je aktivno legitimisan u postavljanju imovinskopravnog zahtjeva (¢lan 207-218. ZKP BiH). Prema ¢lanu
207. stav 2. ZKP BiH, on se moZe odnositi na naknadu Stete, povracaj stvari ili ponistenje odredenog
pravnog posla i podnosi se sudu najkasnije do zavrSetka glave rasprave. Bitnu ulogu o ostvarivanju ovog
prava imaju tuzioci, koji prema ¢lanovima 35.(2)g i 197.(1) KZ BiH trebaju prikupiti dokaze koji su
relevantni za imovinskopravni zahtjev.

Nadalje, oSteceni, ima pravo i na podnosenje prijave o izvr§enom krivicnom djelu (¢lan 214. ZKP
BiH), da bude obavijesten o nesprovodenju istrage i razlozima za to (¢lan 216. (4) ZKP BiH), da bude
obavijeSten o obustavi istrage (Clan 224. (2) ZKP BiH), da izjavi zalbu na odluku suda o troskovima
kriviénog postupka i imovinskopravnom zahtjevu (¢lan 308. (4) ZKP BiH), da da zavr$nu rijec¢ i da se u
njoj osvrne na dokaze koji potkrepljuju njegov imovinskopravni zahtjev (¢lan 277. ZKP BiH), da se
protivi ustupanju krivicnog gonjenja stranoj drzavi (¢lan 412.(5) ZKP BiH).

Visok stepen zastite svjedoka pod prijetnjom i ugrozenih svjedoka je uspostavljen Zakonom o
zastiti svjedoka pod prijetnjom i ugrozenih svjedoka BiH, prema kojem se mogu odrediti posebne mjere
zastite, kako bi se sprijecila njihova sekundarna ili ponovljena viktimizacija. Tako izmedu ostalog mogu
svjedo¢iti putem tehnickih uredaja za prijenos slike i zvuka, ili odrediti dodatne mjere kojima se
osigurava neotkrivanje identiteta svjedoka.

Stav je mnogih teoreticara u BiH da je pravni polozaj Zrtve kriviénog djela oslabio donosenjem
krivicnoprocesnog zakonodavstva iz 2003. godine, kojim su izvrSeni znaajni reformski zahvati u
kriviénopravnom postupanju u BiH. Prema Hanusi¢ (2015, 12), iako Zrtve imaju pravo da traze naknadu
Stete uzrokovane krivicnim djelom, u praksi to pravo rijetko koriste, tako da je uloga Zrtve kao svjedoka
ono $to je dominantno u krivicnim postupcima u BiH. Razlog $to zrtve uopcée ne podnose zahtjev na
naknadu Stete, jeste njihova neinformiranost o pravima. To pak moze biti posljedica okolnosti da tuzioci i
sudovi ne rade svoj posao temeljito (Hanusi¢, 2015, 12). Osim toga, vrlo znacajno je navesti kako u
mnogim predmetima za ratne zloCine u BiH, Zrtve naknadu Stete nisu niti dobile. Od ukupno 162
pravosnazno okoncana predmeta Odjela za ratne zlo¢ine Suda BiH, u kojima je pravosnazno osudeno 185
osoba, samo je u 9 predmeta zrtvama u krivicnom postupku dodijeljen imovinskopravni zahtjev. Imajuéi
u vidu kako veliki broj Zrtava ne Zeli otkriti svoj (pred krivi¢nim sudom) zasti¢eni identitet, one su u
konacnici onemogucene da podignu tuzbu pred gradanskim sudom (buduci da ona moze biti samo od
imenovanog tuzitelja).

Kako se moze vidjeti, krivicno zakonodavstvo BiH =zaista jeste Zzrtvama krivicnih djela
promulgiralo brojna prava, a komparativno gledajuci, ona su po kvantiteti i kvaliteti u skladu sa
predmetnom Direktivom. Medutim, bez da se utvrdi i stvarna implementacija tih prava, ne moze se
konstatovati da pravni sistem u Bosni i Hercegovini zaista i djeluje u korist Zrtve. Zrtve se u praksi
suocavaju sa brojnim problemima: od neinformiranosti o pravima, nuznosti da angazuju advokata koji ¢e
zastupati njihove interese — §to isklju¢uje dostupnost pravde za sve, do toga da je njihova uloga svedena
samo na formalnu ulogu svjedoka. | materijalno i emotivno iscrpnu bitku za svoja prava vode u prosjeku
jako dugo, kroz viSegodisnja sudenja. U pogledu naknade $tete uzrokovane kriviénim djelom, i u slucaju
da odluka Suda bude donesena u njihovu korist, veliki broj pogada insolventnost osudenog, tako da u
njihovom slucaju naknada bude ostvareno samo formalno, a ne i sustinski.

postupanju sa djecom i maloljetnicima u krivicnom postupku RS, Zakon o zastiti i postupanju sa djecom i maloljetnicima u krivicnom postupku
BD BiH, Zakoni o svjedocima, Zakon o zatiti i postupanju sa svjedocima pod prijetnjom i ugrozenim svjedocima BiH i dr.
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ZAKLJUCAK

Iz prethodno navedenog moze se zakljuéiti da je Europska unija krocila odlu¢nim korakom
savremenim putem izmjena stolje¢ima prisutne percepcije pravnog polozaja zrtve krivicnog djela u
kriviénom postupku — i da radi na planu njegovog unapredenja. Takva kretanja su rezultirala usvajanjem
pravnih propisa koja zrtvi zaista daju znacajan polozaj u krivicnom postupku, odnosno utvrduju njena
prava. Medutim, ne treba zanemariti ¢injenicu da u praksi Cesto postoji dubok jaz izmedu onoga §to bi
trebalo biti i onoga §to jeste u konkretnoj situaciji. Svrha, kako nacionalnih, tako i medunarodnih akata
nije samo da budu doneseni, nego da uz njihovo donosenje uslijedi i njihova uéinkovita primjena. Iako se
veliki broj njih donosi, usljed povrSnog prakticnog bavljenja Zrtvama, kao i cesto neevoluiranog nacina
razmisljanja onih koji te dokumente provode, veliki broj Zrtava ostane uskra¢en u svojim pravima. Cesto
se zaboravlja da programi zastite i pomoc¢i Zrtvama zahtjevaju dugoroCan pristup Zrtvama, a ne samo
formalno promulgiranje njihovih prava i kratkoro¢ne vidove pomoéi.

Direktivom su se nastojale, barem de iure, otkloniti prepreke koje su do njenog donoSenja
postojale na planu efikasne zastite prava zrtava krivi¢nih djela, a koje se primarno odnose na informisanje
Zrtava o njihovim pravima, ali i angaZzovanju stru¢nih lica koja ¢e zrtvama krivicnih djela pruziti potrebnu
pomoc¢ i podrSku. Znacajan doprinos Direktive je i u Cinjenici Sto viSe nije jedino na tuziocima ili sudu
odgovornost informisanja zrtve o njenim pravima, ve¢ je ona prenesena i na ovlastene organe koji prvi
stupe u kontakt sa njom. Osim toga, Direktiva stvara obavezu drzavama da razviju u¢inkovite dodatne
mjere za zaStitu Zrtava od sekundarne ili ponovljene viktimizacije. Nedostajuci element Direktive su
sistemati¢ne odredbe o nafinu implementacije prava Zrtve, posebno na planu naknade Stete uzrokovane
kriviénim djelom ili pak uspostave fondova za naknadu Stete u slu¢aju insolventnosti pocinitelja krivicnih
djela, obzirom da je Direktiva njihovu regulaciju prepustila nacionaloj regulaciji drzava ¢lanica. Takav bi
pristup mogao imati za posljedicu nejednakost u pogledu efikasnosti procedure u implementaciji prava
zrtava u drzavama clanicama EU.

Najzad, imajuci u vidu obvezujuci pravnu snagu Direktive za drzave ¢lanice EU, za ocekivati je
da ¢e se u narednom periodu na regionalnom nivou unaprijediti uslovi za poboljSanje statusa Zrtve
kriviénog djela, ali i konkretne aktivnosti pravosudnih organa po tom pitanju. To ¢e neminovno iziskivati
povecan nadzor nad provedbom Direktive, kao i uvodenje sankcija onima koji u okviru pravosudnog
sistema svojim neradom i nemarom za zrtvom, onemogucéavaju ili otezaju ostvarivanje njenih prava.
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OzZET

Bu calisma, Balkan Ulkelerinde gelir dagilimi, demokrasi, reel gelir ve disa aciklik arasindaki nedensellik iliskileri,
yatay-kesit bagimliligi dikkate alan ikinci nesil panel veri yontemleri kullanarak 1996-2010 ddnemi icin
arastirmaktadir. Yatay kesit bagimlilik ve egim katsayilart homojenlik test sonuglarina gore, model yatay kesit
bagimlidir ve hesaplanacak egim katsayilari heterojendir. Degiskenler arasindaki nedensel iligkiler, yatay kesit
bagimliligi dikkate alan, iilke bazli sonuglar elde etmeye olanak saglayan ve iki agiklayict degiskenin bagimli
degisken iizerindeki etkisini ayni anda test etmeye olanak saglayan Konya (2006) panel nedensellik modeliyle
incelenmistir. Analiz sonuglar1 su sekilde 6zetlenebilir: Demokrasi, gelir reel gelir ve ticari agikliktan gelir
dagilimma dogru nedensellik iliskisi mevcuttur. Demokrasi ve disa agiklik, gelir dagilimi iizerinde daha giiglii ortak
etkiye sahiptir.

Anahtar Kelimeler: Balkan Ulkeleri, Gelir Dagilimi, Demokrasi, Disa Agiklik, Panel Nedensellik Analizi.

Relationships of Income Distribution, Democracy, Real Income and
Trade Openness: The Empirical Evidence from Balkan States

ABSTRACT

This study explores the causal relationships between income distribution, democracy, real income and trade
openness in Balkan States for 1996-2010 period by using the second-generation panel data methods under cross-
sectional dependence. According to cross-sectional dependence and homogeneity tests, model is cross-sectionally
dependent and slope coefficients are heterogeneous. Causal relationships between variables have been examined by
using Konya (2006) panel data causality approach which allows cross-sectional dependence and gives possibility to
examine two explanatory variables’ effects on dependent variable and obtain country-specific results. The results
can be summarized as follows: There exist causal relationships from democracy, real income and trade openness to
income distribution. Democracy and trade openness have more powerful common effects on income distribution.

Keywords: Balkan States, Income Distribution, Democracy, Trade Openness, Panel Causality Analysis.
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GIRIS

Gelir dagilimi adaleti, iktisadi ve sosyolojik arastirmalarda one ¢ikan ve siirekli giincel olan bir
calisma alani olmustur. iktisadi analizlerde, gelir dagilimi esitsizliginin one ¢ikmasinda birgok neden
olmakla beraber, temelde iki hususun etki yaptigi sdylenebilir. Bunlardan birincisi, Kuznets (1955)
tarafindan sekillendirilen ve iktisadi literatiire “Kuznets Egrisi” olarak giren iktisadi biyime ve gelir
dagilimi arasindaki iliskinin yoniinii irdeleyen paradigmadir. Ikincisi ise, iktisadi bilyiime siirecinde
kurumsal faktorlerin analize dahil edilmesidir. Bu husus, kurumsal yapidaki degisimlerin, iktisadi
bliylime siirecinin dogrudan bir belirleyicisi mi ya da farkli degiskenler {izerinden dolayli olarak etkiledigi
bir siire¢ mi oldugu sorusunu giindeme getirmistir. Kurumsal yap1 ve iktisadi biiyiime arasinda dolayl
iligkilerin irdelenmesi noktasinda, farkli ara gostergeler kullanilmis olsa da, 6zellikle kurumsal yap1 ve
gelir dagilimi iliskisi dikkat cekmis, kurumsal yap1 ve gelir dagilimi adaleti iligkisinin incelenmesinde ise
Ozellikle demokrasinin ve gelir dagilimi iizerine etkisi 6ne ¢ikan caligma alani olmustur. Demokrasi ve
gelir dagilimu iligkisi, baslarda iktisadi analizlerden ziyade, sosyolojik ve politik arastirmalarin konusu
olmustur. Izleyen siiregte, diinya iktisadi yasaminda gelismis ve gelismekte olan iilkeler ayrimi
belirginlesmeye basladiginda, politik yapinin iktisadi sistemi belirleyen Onemli bir husus olmasi
nedeniyle demokrasi ve gelir dagilimu iligkisi ilgi ceken ¢aligma alani olmustur.

Politik yapi; salt siyasal siiregleri degil, ayn1 zamanda tilkelerin sahip oldugu piyasa yapisini da
hukuk sistemi, se¢im sistemi, gayri resmi kurumlar gibi kanallar vasitasiyla etkileyen bir husustur. Politik
yapinin iktisadi sistemin 6nemli bir belirleyicisi olmasi, yaratilan gelirin boliisiilmesi ve dolayisiyla gelir
dagilimi siirecini dogrudan etkileyebilmesi sonucunu dogurmakta ve ayrica bireyleri de bu siirecin birer
belirleyicisi haline getirmektedir. Bu baglamda demokratik bir politik yapinin hakim oldugu {ilkelerde,
her siyasal se¢im, bir sonraki siyasal donemde sekillenecek olan resmi ve gayri resmi iktisadi ve politik
kurumlarin oylanmasi anlamina gelmektedir. Ekonomi agisindan bu durum, aslinda bir sonraki donemde
yaratilacak gelirin nasil boliisiileceginin oylanmasidir. Bu noktada demokrasi, segimler vasitasiyla gelir
dagilimi agisindan bir “esitleyici” (Acemoglu vd., 2013) islevi iistlenmekte ve bdylece gelir dagilimi
esitsizliginin ortadan kalkmasina katki yapmaktadir. Bu baglamda demokrasi, hem gelir dagilim
adaletinin 6nemli bir belirleyicisi haline gelmekte, hem de bireylere gelirden alacaklari payr oy
mekanizmasi ile belirleme siirecine katilma imkani tanimaktadir.

Balkan bolgesi, Tiirkiye, Yunanistan gibi uzun yillardir inigli ¢ikishh da olsa demokrasi
deneyimlemis {ilkelerin yani sira, Romanya gibi yakin donemde demokratik kurumlari insa etmis,
Yugoslavya’nin yikilmasini izleyen donemde siiren kanli i¢ savas neticesinde ortaya g¢ikan devletler
arasinda demokrasiyi benimsemis ve halen demokratik kurumlar1 gelistirme asamasinda olan iilkeleri
barindirmaktadir. Fakat baz1 bolgelerde catisma riski halen devam etmektedir. Bu baglamda bolge politik
yap1 agisindan halen gecis ve degisim asamasinda olmakla beraber, iktisadi agidan da kimi bolgelerde
yikici gegen i¢ savasin etkilerinin yani sira Avrupa Birligi bolgesinde halen etkileri devam etmekte olan
kamu borg stoku krizinin yarattifi sonuglari deneyimlemektedir. Bu hususlar bolgede gelir dagilim
adaletini etkilemekte, bolgenin politik ve iktisadi gelisim siirecinin gelir dagilimi {izerine etkilerinin
arastirilmasini zorunlu kilmaktadir.

Bu calismada, Balkan bolgesinde kismen veya tam olarak yer alan iilkeler baglaminda gelir
dagilimi, demokrasi, reel gelir ve disa agiklik arasindaki nedensellik iliskileri, yatay-kesit bagimlilig
dikkate ikinci nesil panel veri yontemleri kullamlarak 1996-2010 donemi i¢in arastirilmaktadir.
Caligmanin ikinci kisminda literatiir kisaca 6zetlenmistir, ti¢lincii kisimda model, 6érneklem ve yonteme
iligkin tanitict bilgilere yer verilmistir. Ampirik analiz sonuglarinin tartisildigt doérdiincii boliimii
¢alismanin genel bir degerlendirilmesinin yapildig1 sonug kismi takip etmistir.
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LITERATUR

Literatiirde ekonomik ve kurumsal faktorlerin gelir dagilimi tizerindeki etkileri daha ¢ok yatay-
kesit ve panel veri analiz yontemleri kullanilarak tahmin edilmektedir. Gelir dagilim ile ekonomik ve
kurumsal faktorler arasindaki nedensellik iliskilerinin ise ekonometrik analiz yontemlerindeki gelismelere
bagli olarak 6zellikle son donemde literatiirde yer aldigini ifade etmek mimkundir. Demokrasi, reel gelir,
disa aciklik ve gelir dagilimm arasindaki iliskileri inceleyen bazi galigmalar Tablo.1’de sunulmustur.
Calismalardan elde edilen bulgular genel olarak degerlendirildiginde; demokrasi ve disa agiklik ile gelir
dagilimi arasindaki iligkiye dair net bir uzlasinmin olmadig1 goriilmektedir. Reel gelir ve gelir dagilimu
arasinda iligkileri inceleyen ¢aligmalara bakildiginda ise genel olarak Kuznets’in ortaya attig1 farkli gelir
seviyesine gore gelir dagilim esitsizliginin degisecegi goriisii desteklenmektedir.

Tablo 1: Demokrasi, Disa Aciklik ve Reel Gelirin Gelir Dagilimi Uzerine Etkilerini inceleyen
Calismalar

Demokrasinin Gelir Dagilimi Uzerindeki Etkilerini inceleyen Calismalar
Yazar (lar) Orneklem (Dénem) Ydntem

Sonug

Muller (1988) 55 Ulke, 1965-1975 Regresyon Analizi Olumlu Etki

. . . Demokrasi Seviyesine
Chong (2001) 99 Ulke, 1960-1995 Panel Veri Analizi Gére Farkli Etki

Reuveny ve Li (2003) 69 Ulke,1960-1996 Panel Veri Analizi Olumlu Etki

Statik ve Dinamik

Shen & Yao (2008) Cin (48 Bolge), 1986-2002 panel Veri Analizi

Olumlu Etki

Acemoglu vd. (2013) 184 Ulke, 1960-2010 Panel Veri Analizi Giiglii Tliski Yok

Reel Gelirin Gelir Dagilimi Uzerindeki Etkilerini inceleyen Cahsmalar
Yazar (lar) Orneklem (Dénem) Ydntem Sonug

Barro (2000) 100 Ulke 1960-1990 Panel Veri Analizi Kuznets Hipotezi Gegerli

Disa Acikh@im Gelir Dagihm Uzerindeki Etkilerini inceleyen Calismalar
Yazar (lar) Orneklem (Donem) Yontem Sonug

Chakrabarti (2000) 73 Ulke, 1985 Yatay-Kesit Analizi Olumlu Etki

(Cz'z)‘(’)r‘s)zr‘” & Trefler Gelismekte Olan Ulkeler  Genel Denge Analizi Olumsuz Etki

Szekely &Samano (2012) 18 Ulke, 1980-2010 Panel Veri Analizi Olumlu Etki

169



MODEL, ORNEKLEM VE YONTEM

Bu c¢alismada; Balkan {ilkelerinde (Bulgaristan, Hirvatistan, Yunanistan, Romanya, Slovenya,
Tirkiye); gelir dagilimi, demokrasi, reel gelir ve disa agiklik iligkisi 1996-2010 dénemi igin yatay kesit
bagimhilig1 dikkate alan panel veri yontemleri kullanilarak arastirilmistir. Degiskenler arasindaki
nedensellik iliskilerini test etmek amaciyla, yatay kesit bagimliligi da dikkate alan asagidaki Konya
(2006) nedensellik modeli kullanilmgtir:

Py Py P P
GINI, =y + ZﬂlNIGINI Nt T 2511\“ DEMOC,, , + 271N|GDPNt-| +Z(/’1N|TRNr-| + &y (1)
= = = =

Burada N=1,2,...6 ve t=1,2,...15 ‘dir. Model 1996-2010 yillar1 aras1 i¢in eksiksiz veri seti ile
smanmig olup GINI degiskeni gelir dagilimi adaletini temsil eden gini endeksini ifade etmekte olup
harcanabilir gelire gore gelir dagilimi adaletini 6lgmekle beraber 0-100 arasinda degismektedir. Ayrica
GDP kisi bast harcanabilir reel geliri, TR degiskeni ise ticari acikligi, DEMOC degiskeni ise ilgili
tlkelerde demokratik kurumlari ifade etmektedir. DEMOC degiskeni, Uluslararas1 Ulke Risk Rehberi
(ICRQG) tarafindan yayinlanan demokratik hesap verilebilirlik ve hukukun {istiinligi degiskenleri
kullanilarak olusturulmustur. Her iki degisken de O ile 6 arasinda degismekte olup, oncelikle her iki
degiskenin ortalamasi alinmig ve 0-100 arasinda degisecek sekilde indeks yeniden agirliklandirtimisgtir.
GDP ve TR degiskenleri Diinya Bankas1 Diinya Gelisme Gostergeleri ¢evrimigi veri tabanindan (World
Bank World Development Indicators Online Database) alinmistir. GINI degiskeni ise Solt (2009)
tarafindan yayinlanmis olan “Standartlastirilmis Diinya Gelir Dagilimi Esitsizligi Veri Tabam
(SWID)”1ndan elde edilmistir. Tiim degiskenlerin dogal logaritmas1 alinmis ve dogrusallastirilmistir.

Panel veri analizinde kullanilan testler, degiskenler arasinda ve modelde bulunma ihtimali olan,
yatay kesit bagimlilik 6zelliklerine duyarlidir. Bu nedenle panel veri modellerinde degiskenler arasinda
olusabilecek yatay kesit bagimlilik iligkilerinin arastirilmasi énem kazanmakla beraber, degiskenlerde
veya modelde olusabilecek yatay kesit bagimlilik 6zelliklerinin goz ardi edilmesi sapmali tahminlere
neden olabilmektedir. Bu nedenle modelin yatay kesit bagimlilik 6zellikleri Breusch-Pagan’in (1980) LM
testi ile arastirilmistir. Yatay kesit bagimlilik testi i¢in yokluk ve alternatif hipotezler ile hesaplanan test
istatistigi asagidaki gibidir:

H, = Yatay Kesit Bagimlilik Yoktur.
H, = Yatay Kesit Bagimlilik Vardir.

(N -1)

M -TS S (piyn XNN-D 2)

i=1  j=i+l
Ayrica denklemlerde hesaplanacak olan egim katsayilarinin homojenlik 6zellikleri Pesaran &
Yamagata (2008) tarafindan gelistirilen delta testleri ile arastirllmstir. Egim katsayilarinin homojenligi
icin yokluk ve alternatif hipotezler ile hesaplanan test istatistigi asagidaki gibidir:

H, = Egim Katsayilar: Homojendir.
H, = Egim Katsayilar: Heterojendir.

g

o [N's—E@)
Aadj _\/ﬁ[ m j (3b)
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AMPIRIK SONUCLAR

Calismada ilk olarak, modele ait yatay kesit bagimlilig1 ve egim katsayilarinin homojenligi test
edilmistir. Tablo 2’de bu testlere ait yokluk hipotezleri gii¢lii bir bicimde reddedildigi goriilmektedir. Bu
sonuclara gére model, yatay kesit bagimlidir ve hesaplanacak egim katsayilar1 heterojendir.

Tablo 2: Yatay Kesit Bagimhlik ve Katsay1 Homojenligi Test Sonuclari

LM Test 32.507 (0.000)
Delta Tilde 4.480 (0.000)
Delta Tilde Adj 5.332 (0.000)

Aciklama: Parantez igindeki degerler, olasilik degerleridir.

Modelin yatay kesit bagimli ve hesaplanacak egim katsayilarinin heterojen olmasi, yatay kesit
bagimliliga duyarli ve heterojen egim katsayilar1 hesaplamaya izin veren yontemlerin kullanimini zorunlu
kilmaktadir. Degiskenler arasinda nedensel iliskileri test etmek amaciyla, metodolojik olarak Granger
nedensellik testine dayanan ve yatay kesit bagimlilig1 bootstrap yontemiyle modelleyen, Konya (2006)
tarafindan gelistirmis nedensellik testi kullanilmistir. Ayrica Konya (2006) testinde iki agiklayici
degiskenin, bagimli degisken iizerindeki ortak etkisi de test edilebilmektedir. Konya nedensellik test
sonuglar1 Tablo 3 ve Tablo 4’de yer almaktadir. Bu tablolardan elde edilen genel sonuglar asagidaki gibi
Ozetlenebilir:

v" Bulgaristan i¢in demokrasi degiskeninden gelir dagilimma dogru %5 anlamlilik diizeyinde, reel
milli gelir degiskeninden gelir dagilimma dogru %1 anlamlilik diizeyinde ve disa agiklik
degiskeninden gelir dagilimina dogru %S5 anlamlilik diizeyinde bir nedensellik iligkisi
bulunmaktadir. Ekonomik ve demokrasi alanindaki gelismeler, gelir dagiliminin
iyilestirilmesinde olumlu katki saglamaktadir.

v" Romanya i¢in reel milli gelir degiskeninden gelir dagilimina dogru %1 anlamlilik diizeyinde ve
disa aciklik degiskeninden gelir dagilimina dogru %1 anlamlilik diizeyinde bir nedensellik
iligkisi bulunmaktadir. Olumlu ekonomik gelismeler, gelir dagiliminin diizelmesine yardimet
olmaktadir.

v Turkiye icin reel milli gelir degiskeninden gelir dagilimina dogru %1 anlamlilik diizeyinde bir
nedensellik iligkisi bulunmaktadir. Kigi basi gelir artiglari, gelir dagiliminin iyilestirilmesinde
olumlu etkilemektedir.

v Diger tilkeler i¢in demokrasi, reel milli gelir ve disa agiklik degiskenlerinden gelir dagilimina
dogru nedensellik iligkisi bulunmamaktadir.

Tablo 3: Konya Nedensellik Testi Sonuc¢lar:

H, :DEMOC » GINI H, :GDP » GINI H, : TR » GINI

10% 5% 1% 10% 5% 1% 10% 5% 1%
Bulgaristan | 27.0** 10.1 16.8 41.8 | 26.5*** 8.1 121 23.7 | 18.7** 89 139 293
Hirvatistan | 0.5 94 153 34420 6.9 103 20.1]|44 79 119 241
Yunanistan | 4.2 88 13.7 310 |17 6.5 9.8 20003 84 134 289
Romanya 2.3 10.2 173 422 | 30.1*** 8.0 120 243 | 82.7*** 78 121 29.7
Slovenya 0.1 8.7 13.7 293 |90 106 181 453 | 0.7 84 128 26.0
Turkiye 2.2 8.6 13.8 31.6 | 88.0*** 84 127 265 |37 81 128 275

Not: » Granger nedeni degildir. * %10 anlamlilik diizeyinde, ** %35 anlamlilik diizeyinde, *** ise %1 anlamlilik
diizeyinde 10.000 bootstrap tekrarindan elde edilen kritik degerler igin istatistiksel olarak anlamlilig1 ifade etmektedir.
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v" Bulgaristan igin demokrasi-reel milli gelir degiskenlerinden gelir dagilimma dogru %10 anlamlilik
dizeyinde ve demokrasi-disa aciklik degiskenlerinden gelir dagilimma dogru %1 anlamlilik
diizeyinde bir nedensellik iligkisi bulunmaktadir. Ekonomik ve demokrasi alanindaki gelismeler,
gelir dagiliminin iyilestirilmesini olumlu etkilemektedir.

v" Hirvatistan igin reel milli gelir-disa agiklik degiskenlerinden gelir dagilimima dogru %10 anlamlilik
diizeyinde bir nedensellik iligkisi bulunmaktadir. Kisi bas1 gelir artiglari, gelir dagiliminin
iyilestirilmesinde olumlu etkilemektedir.

v" Slovenya icin demokrasi-disa agiklik degiskenlerinden gelir dagilimma dogru %10 anlamlilik
diizeyinde bir nedensellik iligkisi bulunmaktadir. Disa agilma ve demokratik gelismeler, gelir
dagiliminin iyilestirilmesini olumlu etkilemektedir.

v" Turkiye icin demokrasi-reel milli gelir degiskenlerinden gelir dagilimina dogru %10 anlamlilik
dizeyinde, demokrasi-disa aciklik degiskenlerinden gelir dagilimina dogru %5 anlamlilik
diizeyinde ve reel milli gelir-disa agiklik degiskenlerinden gelir dagilimma dogru %5 anlamlilik
diizeyinde bir nedensellik iliskisi bulunmaktadir. Ekonomik ve demokrasi alanindaki gelismeler,
gelir dagiliminin iyilestirilmesini olumlu etkilemektedir. Diger iilkeler icin demokrasi, reel milli
gelir ve disa agiklik degiskenlerinden gelir dagilimina dogru nedensellik iligkisi bulunmamaktadir.

Tablo 4: Konya Nedensellik Testi Sonuglari

H, : DEMOC&GDP » GINI H, :DEMOC&TR» GINI H, : GDP&TR » GINI

10% 5% 1% 10% 5% 1% 10% 5% 1%
Bulgaristan | 8.3* 75 114 24.3 | 32.9%** 95 152 329 (0.2 10.1 155 323
Huwrvatistan | 1.2 6.4 99 194 | 1.8 76 115 22.0 | 9.3* 6.9 106 221
Yunanistan | 0.6 8.7 13.0 28.4 | 5.0 8.7 135 29.1|6.6 7.0 106 234
Romanya 0.1 7.8 13.1 31.0| 05 78 121 24104 7.0 107 21.2
Slovenya 4.8 79 128 30.1 | 8.8* 84 134 31808 8.1 127 270
Tlrkiye 96.3*** 7.2 11.3 23.2 | 19.1** 8.0 13.0 28.7 | 24.6** 8.0 128 257

Not: - Granger nedeni degildir. * %10 anlamhilik diizeyinde, ** %5 anlamlilik diizeyinde, *** ise %1 anlamlilik
diizeyinde 10.000 bootstrap tekrarindan elde edilen kritik degerler igin istatistiksel olarak anlamliligi ifade etmektedir.

SONUGC

Bu c¢aligmada; Balkan {ilkelerinde (Bulgaristan, Hirvatistan, Yunanistan, Romanya, Slovenya,
Tiirkiye); gelir dagilimi, demokrasi, reel gelir ve disa agiklik iliskisi 1996-2010 dénemi icin yatay kesit
bagimlilig1 dikkate alan panel veri yontemleri kullanilarak arastirllmistir. Caligma kapsaminda elde edilen
sonuglar asagidaki gibi Ozetlenebilir: 1) Calismanin modeli yatay kesit bagimlidir ve hesaplanacak olan
egim Kkatsayilar1 heterojendir. ii) Bulgaristan’da demokrasi degiskeninden gelir dagilimina, iii)
Bulgaristan, Romanya ve Tiirkiye’de kisi basi reel gelir degiskeninden gelir dagilimina, iv) Bulgaristan ve
Romanya’da ticari agiklik degiskeninden, gelir dagilimina, v) Bulgaristan ve Tirkiye’de demokrasi ve
reel gelir degiskenlerinden gelir dagilimina, vi) Bulgaristan, Slovenya ve Tiirkiye’de demokrasi ve ticari
aciklik degiskeninden gelir dagilimi degiskenine, vii) Hirvatistan ve Tiirkiye’de kisi basi1 reel gelir ve
ticari agiklik degiskenlerinden gelir dagilimina dogru bir nedensellik s6z konusudur.

Sonug olarak, analiz edilen iilkeler arasinda farkliliklar s6z konusu olsa da demokrasi, reel gelir
ve disa agikligin, gelir esitsizliginin 6nemli belirleyicileri olarak tespit edilmistir. Bu sonug, gelir dagilimi
esitsizligi ile miicadelede ekonomik ve demokratik alanda tedbirlerin almmasi geregini ortaya
koymaktadir. Ulkelerin kurumsal altyapilarim giiglendirmesi, dis ticaret iizerindeki kisitlamalarin kiiresel
diizeyde azaltilmasi ve kisi bas1 gelirin ylikseltilmesi, bolgesel ve kiiresel boyutta gelir dagilimi esitsizligi
ile etkili bir sekilde miicadelede 6nemli katki saglayabilecektir.
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OZET

Bu ¢alisma, Balkan Ulkelerinde dogrudan yabanci sermaye yatirimlari, reel gelir, ihracat ve disa agiklik, arasindaki
nedensellik iligkilerini, yatay-kesit bagimlilig1 dikkate alan ikinci nesil panel veri yontemleri kullanarak 1996-2015
donemi igin aragtirmaktadir. Yatay kesit bagimlilik ve egim katsayilar1 homojenlik test sonuglarina gére model
yatay kesit bagimlidir ve hesaplanacak egim katsayilar1 heterojendir. Degiskenler arasindaki nedensel iliskiler, yatay
kesit bagimlilig1 dikkate alan ve {ilke bazli sonuglar elde etmeye olanak saglayan Konya (2006) panel nedensellik
modeliyle incelenmistir. Analiz sonuclar1 su sekilde 6zetlenebilir: i) fhracat ve gelir arasinda nedensellik iliskisi
mevcuttur. ii) Disa agiklik ve gelir arasinda nedensellik iliskisi mevcuttur.

Anahtar Kelimeler: Balkan Ulkeleri, Reel Gelir, Dogrudan Yabanci Sermaye Yatirimlari, Thracat, Disa Agiklik,
Panel Nedensellik Analizi.

Relationships of Foreign Direct Investments, Real Income, Export
and Trade Opennes In Balkan States

ABSTRACT

This study explores the causal relationships between foreign direct investments, real income, export and trade
openness in Balkan States for 1996-2015 period by using the second-generation panel data methods under cross-
sectional dependence. According to cross-sectional dependence and homogeneity tests, model are cross-sectionally
dependent and slope coefficients are heterogeneous. Causal relationships between variables have been examined by
using Konya (2006) panel data causality approach that allows cross-sectional dependence and obtain country-
specific results. The results can be summarized as follows: i) There exist a causal relationship between export and
real income. ii) There exist a causal relationship between trade openness and real income.

Keywords: Balkan States, Real Income, Foreign Direct Investment, Export, Trade Openness, Panel Causality
Analysis.
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GIRIS

18.ylizy1lin ikinci yarisindan itibaren ulusal sinirlarin 6tesinde ekonomik faaliyetler de artmaya
baglamistir. Bu yillarda sanayi devrimini gergeklestirmis iilkeler, az gelismis ve somiirge iilkelerin ucuz
hammadde, isgiicii ve pazar olanaklarindan yararlanmislardir. 20. yilizyihn ilk yarisinda yasanan, I
Diinya Savasi, 1929 Diinya Ekonomik Buhrani ve II. Diinya Savasi, dis iiretimi ve ticareti olumsuz
etkilemistir. 1950°1i yillarla birlikte ABD kokenli, 1970’1 yillarda ise Avrupa ve Japonya kokenli ¢ok
uluslu sirketlerin, kiiresel 6l¢ekli iiretim, dagitim ve pazar firsatlarini degerlendirmeye yonelik ¢abalart
one c¢ikmaya baglamistir. 1980°li yillarin ortalarindan itibaren hizlanan kiiresellesme hareketleri,
dogrudan yabanci yatirimlarin ve uluslararasi iiretimin artmasina yol agmustir.

Yatirimda bulunduklar1 iilkeler i¢cin sermaye kaynagi olarak teknolojik yenilik ve istihdam
yaratan dogrudan yabanci yatirimlar, ekonomik ve sosyal hayatta olan gelismelerden olumlu
etkilenmislerdir. Bu siirecte ¢ok uluslu sirketler iiretimlerini avantajli bulduklar {ilkelerde yapmay1 tercih
ederken, gelismekte olan iilkeler de ekonomik biiylimelerini arttirmak istediklerinden dogrudan yabanci
yatirimlarin iilkeye girisini desteklemislerdir. Ozellikle gelismekte olan iilkelerde kaynak kullanimi,
altyapi yatirimlart ve teknolojik gelismeyi arttirict etki yapan dogrudan yabanci yatirimlar ile ekonomik
biiyiime arasinda pozitif bir iliski oldugu kabul edilmektedir. Bu kapsamda dogrudan yabanci yatirimlar,
sermaye olusumu ve istihdam artigina yol acarak, sermaye mali ihracatini artirabilmekte, bilgi ve tecriibeli
yoneticiler gibi kaynaklar getirebilmekte, teknolojinin gelismesi ve yayilmasina katkida
bulunabilmektedir. Bu sekilde saglanan verimlilik artis1, ekonomik biiyiimeyi desteklemektedir (Acaravci
& Akyol, 2017, 18). Dolar (1992), ihracat artisi, ithal edilen girdi ve makinelerin kolay elde
edilebilmesini saglayarak gelismekte olan ekonomilerde teknolojik ilerlemenin hiz kazanmasina da
yardim ettigini ileri siirmektedir. (Dolar, 1992: 523). Ades & Glaeser (1999), ekonomik buytmenin,
piyasa genisligiyle yakindan ilgili oldugunu ortaya koyarak, ticari serbestlesmeyi, hem yeni iriinlerin
olusturulmasi, hem de pazar payinin arttirilmasina imkan saglayan bir olgu olarak yorumlamaktadir (Ades
& Glaeser, 1999:1025). Rodrigues & ve Rodrik (2000) ise 6zellikle dis ticaret politikalarinin gelismekte
olan iilkelerde ekonomik biiylimenin saglanmasinda 6nemli bir rolii oldugunu ve biitiin iilkelerin iktisadi
biiylimeyi hizlandirmasinin en iyi yolunun diinya ekonomisiyle biitiinlesmesiyle miimkiin olabilecegini
vurgulamaktadir (Rodrigues & Rodrik, 2000: 262). Dogrudan yabanci sermaye yatirimlari - reel gelir
iliskisini inceleyen ¢alismalar, ihracat - reel gelir iligkisini inceleyen c¢alismalar ve disa agiklik - reel gelir
iliskisini inceleyen caligmalar basliklar1 altinda Tablo.1’de ayr1 ayr1 6zetlenmistir. Ulke gruplarina ve
donemlere gore farklilasmakla birlikte ¢aligmalardan elde edilen genel sonug, degiskenler arasinda pozitif
iligki bulundugunu géstermektedir.

1990’11 yillar Balkanlar i¢in yogun siyasi ve ekonomik istikrarsizliklarin yasandigi bir donem
olmustur. Ayn1 dénemde gecis siireci yasayan Dogu Avrupa iilkelerine gore, Balkan Ulkelerinin
ekonomik yapilarinda doniisiim ve siyasi istikrar saglanmasi siireci daha yavas ilerlemistir. Balkanlarda,
piyasalarin kiiciik olmasi, kurumsal gelismenin yavas olmasi, siyasi ve ekonomik istikrarsizlik endiseleri
nedeniyle dogrudan yabanci yatirimlar, istenilen diizeyde gerceklesmemistir (Sekil.1). Fakat son
zamanlarda Balkan {ilkelerinde dogrudan yabanci sermaye yatirimlarina verilen tesvikler, Avrupa
pazarina olan yakinlik nedeniyle tasima maliyetlerinin diigiiriilmesi gibi etkenler, bolgeye sermaye akigini
tesvik etmeye baslamustir. llgili literatiirde de goriildiigii gibi, bolge ekonomilerin disa agilmasi ve
dogrudan yabanci sermaye yatirimlarin yogun bir sekilde bdolge iilkelerine ¢ekilmesinin, Balkan
iilkelerinin ekonomik kalkinma sorunlarinin ¢dziimiine olumlu katki saglamasi beklenmektedir. Bu
nedenle, Balkan iilkelerinde dogrudan yabanci yatirimlar ve disa agilmanin, ihracati ve kisi basia diisen
geliri arttirarak bolge refahinin yiikseltilmesine olan katkisi ¢alismanin temel aragtirma alani olarak
secilmistir. Calismanin ikinci kisimda ¢alismada kullanilacak model, drneklem ve ydntem agiklanmis;
Uglncii kisimda ampirik bulgular ve ¢alismanin son kisminda, sonuca yer verilmistir.
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Tablol: Literattr Tablosu

Dogrudan Yabanci Sermaye Yatirimlar: - Reel Gelir Iliskisini inceleyen Calismalar

Yazar (lar) Orneklem (Donem) Yontem Sonug

Li & Liu (2005) 84 Ulke, 1970-1999 Panel Veri Analizleri Pozitif Etki

Saini vd. (2010) 85 Ulke, 1976-2004 GMM Yontemi Dogrudan iliski Yok

10 Avrupa Ulkesi, 1994- ARDL Sir Testi ve Ulkelere Gore Farkl
2008 Nedensellik Analizi Mliski

ihracat - Reel Gelir iliskisini inceleyen Cahsmalar

Acaraver & Oztiirk (2012)

Yazar (lar) Orneklem (Dénem) Yoéntem Sonug

13 Gegis Ekonomisi,

Cetintas & Barisik (2009) 1995:2 2006:4

Nedensellik Analizi Cift Yonlii Iliski

22 Gelismekte Olan Ulke,
1998-2006

Kilavuz & Topgu (2012) Panel Veri Analizi Pozitif Etki

Disa Acikhik - Reel Gelir iliskisini inceleyen Caligmalar
Yazar (lar) Orneklem (Dénem) Ydntem

100 Geligmis ve
Yanikkaya (2003) Gelismekte Olan
Ulke,1970-1997

Panel Regresyon

Analizi Pozitif Etki

Agarvall (2012) Malezya Pozitif yonli iligki

Sekil 1: Dogrudan Yabana Yatirnmlar (% GSYH).
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Kaynak: Diinya Bankasi (2017) “Diinya Kalkinma Gostergeleri”’nden yararlanarak hazirlanmustir.
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MODEL, ORNEKLEM VE YONTEM

Bu calismada; iktisadi, tarihi ve kiiltiirel baglara sahip Balkan cografyasindaki iilkelerde
(Arnavutluk, Bulgaristan, Hirvatistan, Yunanistan, Makedonya, Romanya, Sirbistan, Slovenya, Tiirkiye),
dogrudan yabanci sermaye yatirimlari, reel gelir, ihracat ve disa agiklik iligkisi 1996-2015 ddnemi igin
yatay kesit bagimlilig1 dikkate alan panel veri yontemleri kullanilarak arastirilmistir. Degiskenler arasinda
nedensel iliskileri test etmek amaciyla, metodolojik olarak Granger nedensellik testine dayanan ve yatay
kesit bagimlilig1 bootstrap yontemiyle modelleyen, iki agiklayici degiskenin, bagimli degisken iizerindeki
ortak etkisini de test edilebilen yatay kesit bagimlilig1 da dikkate alan Konya (2006) tarafindan gelistirmis
nedensellik modeli kullanilmigtir:

Py P P Py
GDPR,, = oy +ZﬂlNIGDPNt I +251NI FDIy, +Z71N| EX\ +Z(91N|TRNt-| +é&y (1)
= = = =

Burada N=1,2,..9 ve t=1,2,...20’dir. Model 1996-2015 yillar1 aras1 i¢in eksiksiz veri seti ile
sinanmis olup GDP degiskeni kisi basina reel geliri gostermektedir. Ayrica FDI degiskeni dogrudan
yabanci net sermaye yatirimlarini (gayri safi yurt i¢i hasilanin yiizdesi), TR degiskeni ise ticari agikligi,
EX degiskeni ise mal ve hizmet ihracatini (gayri safi yurt i¢i hasilanin yiizdesi) ifade etmektedir. Tiim
degiskenler Diinya Bankasi Diinya Gelisme Gostergeleri ¢evrimigi veri tabanindan (World Bank World
Development Indicators Online Database) alinmistir. GDP degiskeninin dogal logaritmasi alinmis ve
diger degiskeler ylizdesel degisim olarak kullanilmugtir.

Panel veri analizinde kullanilan testler, degiskenler arasinda ve modelde bulunma ihtimali olan,
yatay kesit bagimlilik 6zelliklerine duyarlidir. Bu nedenle panel veri modellerinde degiskenler arasinda
olusabilecek yatay kesit bagimlilik iligkilerinin arastirilmasi 6énem kazanmakla beraber, degiskenlerde
veya modelde olusabilecek yatay kesit bagimlilik 6zelliklerinin goéz ardi edilmesi sapmali tahminlere
neden olabilmektedir. Bu nedenle modelin yatay kesit bagimlilik 6zellikleri Breusch-Pagan’mn (1980) LM
testi ile arastirilmigtir. Yatay kesit bagimlilik testi i¢in yokluk ve alternatif hipotezler ile hesaplanan test
istatistigi asagidaki gibidir:

H, = Yatay Kesit Bagimlilik Yoktur.
H, = Yatay Kesit Bagimlilik Vardir.

LM TZ Z(DIj)D X NN-D N(N - (2)

i=1  j=i+l

Ayrica denklemlerde hesaplanacak olan egim katsayilarinin homojenlik 6zellikleri Pesaran ve
Yamagata (2008) tarafindan gelistirilen delta testleri ile arastirilmigtir. Egim katsayilarimin homojenligi
i¢in yokluk ve alternatif hipotezler ile hesaplanan test istatistigi asagidaki gibidir:

H, = Egim Katsayilart Homojendir.
H, = Egim Katsayilar: Heterojendir.

e

« [ NTS-E@)
Aadj _\/ﬁ( m j (3b)
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AMPIRIK SONUCLAR
Calismada ilk olarak, modele ait yatay kesit bagimlilig1 ve egim katsayilarinin homojenligi test

edilmistir. Tablo 2’de bu testlere ait yokluk hipotezleri giiclii bir bicimde reddedildigi goriilmektedir. Bu
sonuglara gére model, yatay kesit bagimlidir ve hesaplanacak egim katsayilari heterojendir.

Tablo 2: Yatay Kesit Bagimlhilik ve Katsay1 Homojenligi Test Sonuglari

LM Test 109.384 (0.000)
Delta Tilde 5.307 (0.000)
Delta Tilde Adj 6.080 (0.000)

Aciklama: Parantez igindeki degerler, olasilik degerleridir.

Modelin yatay kesit bagimli ve hesaplanacak egim katsayilarinin heterojen olmasi nedeniyle
Konya nedensellik test kullanilmigtir. Analizden elde edilen sonuglar asagidaki gibi 6zetlenebilir:

v’ Arnavutluk’ta dogrudan yabanci yatirimlardan kisi basi reel gelire dogru nedensellik iliskisi
bulunmaktadir. Diger iilkeler i¢in yabanci yatirimlar ile kisi basi reel gelir arasinda herhangi bir
nedensellik iliskisi bulunmamaktadir.

v' Bulgaristan ve Sirbistan’da reel ihracat ile kisi basi reel gelir arasinda ¢ift yonlii nedensellik iliskisi;
Romanya’da reel ihracattan kisi basi reel gelire ve Tiirkiye’de kisi basi reel gelirden reel ihracata
dogru tek yonlii nedensellik iliskisi bulunmaktadir. Diger {ilkeler i¢in reel ihracat ile kisi basi reel
gelir arasinda herhangi bir nedensellik iliskisi bulunmamaktadir.

v/ Hirvatistan ve Romanya’da disa acgikliktan kisi basi reel gelire dogru nedensellik iliskisi;
Bulgaristan, Makedonya ve Sirbistan’da ise kisi basi reel gelirden disa agikliga dogru nedensellik
iligkisi bulunmaktadir. Diger iilkeler i¢in disa agiklik ile kisi basi reel gelir arasinda nedensellik

iligkisi yoktur.
Tablo 3: Konya Nedensellik Testi Sonuclar:
H, :FDI-» GDP H, :EX» GDP H, : TR» GDP

10% 5% 1% 10% 5% 1% 10% 5% 1%
Arnavutluk | 0.8 9.8 153 31.1|0.38 10.7 188 65.5 |15 104 17.7 49.6
Bulgaristan | 1.2 11.3 17.2 34.7 | 13.9** 93 137 274 |59 10.6 159 31.7
Hirvatistan | 0.1 124 18.8 385 |45 10.1 152 29.6 | 14.0* 109 16.1 30.8
Yunanistan | 0.5 8.7 127 238 |77 8.1 125 24457 8.8 133 259
Makedonya | 0.5 8.8 14.0 30.0| 45 101 151 279 6.0 10.8 164 32.7
Romanya 0.4 9.5 14.0 28.2 | 49.1*** 9.6 144 29.2 | 52.0*** 9.9 152 30.7
Swrbistan 2.0 105 16.0 31.8 | 21.9** 106 16.2 325| 1.6 10.9 18.9 44.0
Slovenya 24 108 175 402 |19 8.1 117 247 0.2 84 124 23.0
Tlrkiye 3.3 8.9 131 284 |42 95 144 284|138 9.0 13.7 25.8

H, : GDP - FDI H, : GDP»EX H,: GDP»TR

10% 5% 1% 10% 5% 1% 10% 5% 1%
Amavutluk | 235%* 135 194 33952 157 231 47901 152 218 437
Bulgaristan | 0.5 9.2 134 246 | 334*** 127 18.0 33.1 | 21.9** 129 184 33.2
Hirvatistan | 0.3 70 105 20.2|0.2 19.9 277 472 | 0.6 13.6 20.0 39.2
Yunanistan | 0.4 94 138 278 |11 164 245 452 0.2 147 215 418
Makedonya | 0.2 6.6 9.7 17.0| 4.8 9.0 13.0 25.3 | 10.4* 93 135 250
Romanya 7.9 9.1 132 24104 111 160 29.5] 0.9 10.3 153 27.9
Swrbistan 4.7 7.0 104 19.7 | 23.8** 13.7 194 349 | 17.1** 111 16.3 32.0
Slovenya 0.1 6.3 93 19195 16.1 230 39.9| 3.5 156 219 403
Turkiye 9.2 94 139 26.3|7.8* 64 94 17584 9.9 146 26.7

Not: » Granger nedeni degildir. * %10 anlamlilik diizeyinde, ** %5 anlamlilik diizeyinde, *** ise %1 anlamlilik
diizeyinde 10.000 bootstrap tekrarindan elde edilen kritik degerler igin istatistiksel olarak anlamlilig1 ifade etmektedir.
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SONUG

Bu calismada; iktisadi, tarihi ve kiiltiirel baglara sahip Balkan cografyasindaki iilkelerde
(Arnavutluk, Bulgaristan, Hirvatistan, Yunanistan, Makedonya, Romanya, Sirbistan, Slovenya, Tiirkiye),
dogrudan yabanci sermaye yatirimlari, reel gelir, ihracat ve disa agiklik iliskisi 1996-2015 ddnemi igin
arastirilmigtir. Caligma kapsaminda elde edilen sonuglar agsagidaki gibi 6zetlenebilir:

Caligmanin modeli yatay kesit bagimlidir ve hesaplanacak olan egim katsayilar1 heterojendir. Bu
nedenle calismada yatay kesit bagimlilig1 dikkate alan panel veri yontemleri kullanilmistir. Kisi bast reel
gelirden dogrudan yabanci sermaye yatirimlarina dogru, sadece Arnavutluk’ta bir nedensellik s6z
konusudur. Arnavutluk’ta olumlu ekonomik gelismeler, dogrudan yabanci sermaye girislerini tesvik
etemektedir. Bulgaristan ve Sirbistan’da reel ihracat ile kisi basi reel gelir arasinda ¢ift yonlii ve
Romanya’da reel ihracattan kisi basi reel gelire dogru tek yonlii nedensellik iliskisi mevcuttur. hracat
onderliginde ekonomik biiylime hipotezinin Bulgaristan, Sirbistan ve Romanya ekonomilerinde gecerli
oldugu goriilmektedir. Tiirkiye icin kisi bast reel gelirden reel ihracata dogru nedensellik iligkisi
bulunmaktadir. Uretim ve gelirin artis1 (dolayisiyla iiretim icin gerekli hammadde ve sermaye mallarmin
kolay ithal edilebiliyor olmasi), ihracati olumlu etkilemektedir. Son olarak disa agilma ve ekonomik
blytime iliskisini degerlendirmeye yoOnelik analiz sonuglara gére, Hirvatistan ve Romanya’da disa
acikliktan kisi basi reel gelire dogru; Bulgaristan, Makedonya ve Sirbistan’da ise kisi basi reel gelirden
disa agikliga dogru nedensellik iliskisi bulunmaktadir. Bu iilkelerin ticari kiiresellesmeye, diger iilkelere
gore daha hassas oldugu ve dis ticaretin serbestlestirilmesine yonelik gelismelere ekonomik
biiylimelerinin duyarli oldugu goriilmektedir.

Caligmanin sonuglar1 genel degerlendirilirse, ticari serbestlesme, dogrudan yabanci giriglerini
tesvik edici kurumsal ve ekonomik alanlarda alinacak tedbirler, Balkan cografyasinda kisi basi gelirin
yiikseltilmesi ve ekonomik kalkinmanin saglanmasina olumlu katki saglamasi olast goriillmektedir.
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OZET

Bu calismada, Pesaran (1996), Pesaran ve Smith (1998), Pesaran ve Shin (1999) ARDL es biitiinlesme testi
kullanilarak 1970-2013 yillar1 arasinda Tiirkiye’de kiiresellesme ve yabanci dogrudan yatirimlar arasindaki iliski
incelenmistir. Analiz sonucunda kiiresellesme ve yabanci dogrudan yatirimlar arasinda uzun dénemli bir es
biitiinlesme iligkisi oldugu saptanmistir. Kisa donemde iliskinin yonii kiiresellesmeden yabanci dogrudan yatirimlara
dogrudur.

Anahtar Kelimeler: Kiiresellesme, Yabanct Dogrudan Yatirim, ARDL Esbiitiinlesme Analizi.

Globalization and Foreign Direct Investment: The Case of Turkey

ABSTRACT

This study examines the relationship between globalization and foreign direct investment for the period between
1970-2013 by using Pesaran (1996), Pesaran and Smith (1998), Pesaran and Shin (1999) ARDL cointegration
analysis. The results of analysis prove a long-run relationship between globalization and foreign direct investment.
In short run the direction of relationship is from globalization to foreign direct investment.

Keywords: Globalization, Foreign Direct Investment, ARDL Cointegration Analysis.
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GIRIS

Kiiresellesme siireciyle beraber diinya ekonomilerinin biitiinlesmesi ve bu biitlinlesmenin
bagimsiz ekonomi politikalarim1 kisitlayict  etkisi, yiiksek miktarda sermayenin uluslararasi
hareketliliginin &niinii agnistir (Kar ve Tatlisdz, 2008). Ozellikle 1980 sonras1 dénemde diinyaya egemen
olan kiiresellesme furyasina Tiirkiye de dahil olmus ve iktisat politikalar1 bu yonde sekillenmistir.
Tiirkiye ekonomisinin 1980°de baslayan ve 1989 sermaye hareketleri serbestlesmesine kadar olan
liberalizasyon siirecinde; hisse senedi piyasast iizerindeki fiyat kontrolleri kaldirilmig, faiz hadleri
tizerindeki kisitlamalar kaldirilmis, ithal ikameci donem sona ermis, sermaye piyasasi kurulmus, doviz
kuru islemlerine izin verilmis, interbank para kurulu kurulmus ve efektif doviz piyasast kurulmustur
(Mangir, 2008: 237-262). Yine bu dénem sonras1 yabancit dogrudan yatirimlar diinya geneline yayilmis ve
gelismekte olan iilkelerin en 6nemli yabanci sermaye kaynagi haline gelmistir (Biglaiser, 2010: 692-695).
Yabanci dogrudan yatirimin iilke ekonomileri iizerindeki etkileri konusunda goriis ayriliklarinin oldugu
sOylenebilir. Bu ¢ergevede kiiresellesme siireci ile birlikte artan yabanci dogrudan yatirimlarin iilke
ekonomileri tizerindeki etkileri, tlkelerin bu konuda uyguladigi spesifik politikalara bagli olarak
degiskenlik gdstermektedir. Kiiresellesme siirecine hazirliksiz yakalanan ekonomiler agisindan yabanci
dogrudan yatirnmlardaki artis olumsuz sonuglar dogururken, 6zellikle sermaye piyasalar1 ve/veya finansal
piyasalart gelismis olan iilkelerde olumlu etkilerin 6n plana ¢iktig1 goriilmektedir.

Kiiresellesme ve yabanci dogrudan yatirimlar arasindaki iliskinin 1970-2013 doénemi yillik
verileriyle Tirkiye ekonomisi icin test edildigi ¢alismanin birinci boliimiinde Tirkiye’nin kiiresellesme
siireci ve bu siiregte uyguladig1 politikalar ele alinmistir. Tkinci boliimde kiiresellesmeyle beraber yabanci
dogrudan yatirimlarda gozlenen gelismeler teorik acidan incelenmistir. Ugiincii boliimde Tiirkiye’de 1980
sonrast sermaye hareketlerine iliskin sayisal bulgulara yer verilmistir. Dordiincii boliimde analizde
kullanilan yontem ve veri seti hakkinda bilgi verilmis ve sonu¢ boliimiinde elde edilen bulgularin
degerlendirilmesi yapilmustir.

TURKIYE’NIN KURESELLESME SURECI

Tiirkiye’yi kiiresellesmeye iten ekonomik ve diisiinsel nedenlere baktigimizda, 1970-1976
doéneminin ithal ikameci politikalarmin 1977°den itibaren lilkede yarattigi doviz kithigi ve cari agiklar, bu
cari aciklar1 gidermek adina 1978 ve 1979 yillarinda alinan 6nlemlerin yetersiz kalarak yapisal ¢oziimler
tiretememesi ve 1979 yilindan itibaren yiikselen Yeni Sag akiminin etkili oldugu sdylenebilir. 1979
yilinda Ingiltere’de iktidara gelen Margaret Thatcher baskanligindaki Muhafazakar Parti’nin énciiliigiini
yaptigi Yeni Sag (Arz Yanl lktisat) olarak adlandirilan doniisiim, Keynesyen Refah Devleti olarak
adlandirilan ekonomik sistemi sonlandirmayi, liberal ve muhafazakar 6geleri bir araya getirerek piyasa
ekonomisini egemen kilmay1 amaclayan siyasi ve iktisadi bir ideolojidir (Sar1, 2016: 28-39). Tiirkiye’de
1980 yilinda hayata gegirilen 24 Ocak Istikrar Programi’nin diisiinsel altyapisinda Yeni Sag ideolojisi ve
bu ideolojinin 6ngoérdiigi neo-liberal iktisat politikalar1 yatmaktadir. Bu programla beraber ithal ikameci
sanayilesme politikas1 terk edilmis, kamu sektoriiniin ekonomideki pay1 azaltilmis, glimriik duvarlar
indirilmis ve dis ticaret serbestlestirilmis, yabanci sermaye yatirimlari tesvik edilmistir. Ozellikle yabanci
sermayenin yapacagl dogrudan yatinmlar tegvik edilerek idari denetim gevsetilmis ve formaliteleri
azaltmak amaciyla yabanci sermaye ile ilgili tim yetkiler o dénem Devlet Planlama Teskilatina bagh
Yabancit Sermaye Dairesine devredilmistir (Sahin, 2006: 196). Bu oOnemler cergevesinde yabanci
sermayenin yurt i¢i sinirlamalarimin oniine gecilmeye calisilmis ve yabanci yatirimeiy: tesvik edecek bir
giiven ortami yaratmak istenmistir. Ayrica 1990 yilinin baglarinda IMF’nin &lgiitleriyle paralel olarak
Tiirk Liras1 konvertibl hale getirilmistir (Boratav, 2015: 180).
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KURESELLESME VE YABANCI DOGRUDAN YATIRIMLAR ILiSKIiSi

Yabanct dogrudan yatirimlar; {iretimi iilke sinirlarinin 6tesine tagimak adina bagka iilkelerde
iiretim tesisi kurulmasi veya mevcut liretim tesislerinin satin alinmasi yoluyla gergeklesir (Seyidoglu,
2015: 649). Dolayisiyla yabancit dogrudan yatirim c¢ekmenin birincil kosulu sermaye hareketlerinin
oniindeki engelleri kaldirmak ve kiiresellesen diinyaya entegre olmaktir. 1986 yilindan bu yana
kiiresellesme siirecinin etkisiyle yabanci dogrudan yatirnm (YDY) alicisi konumundaki bir¢ok iilkede
YDY seviyesi artis gostermistir (Habib ve Zurawicki, 2002: 291-307). Ulkeler arasinda smirlarin
kalkmasiyla beraber isletmeler, diinyanin birgok bdlgesinde sinirlamalara maruz kalmadan faaliyet
gosterebilme imkani bulmustur (Tagraf, 2002: 33-47). Firmalan iilke smirlar1 digina iten gili¢ ise
kiiresellesmenin yarattig1 rekabetci ortamdir. Rekabet baskist altindaki firmalar, maliyet avantajlarindan
yararlanmak adina yatirnmlarini is giiciiniin bol ve ucuz oldugu az gelismis iilkelere kaydirma yoluna
gitmektedirler. Az gelismis iilkelerde sermaye stoku diisiik oldugundan sermayenin getirisi de yliksek
olacaktir ve bu durum sermaye sahibi icin yiiksek kar anlamina gelmektedir. Ozellikle ¢ok uluslu sirketler
is birlikleri ve birlesmeler yoluyla stratejik diinya pazarlarina girmeye caligmaktadirlar (Aydemir, 1998:
45-54). Finansal piyasalarin serbestlesmesi 6zellikle yatirimeilar agisindan eksik bilginin neden oldugu
giivensizlik ortamini biiyiik 6lglide azaltmustir. Disa agik ve gelismis bir finansal yapi, piyasada uzman
bilgi ihtiyacini karsilayarak makroekonomik degiskenleri daha seffaf bir sekilde gozlemlenebilir hale
getirmis, islem maliyetlerini azaltmis ve yatirimcilarin karar alma siireclerini etkileyerek sermaye
hareketliligini hizlandirmigtir. Ayrica ilkelerin  glimriik duvarlarim  ortadan kaldirma yOniinde
uyguladiklar1 politikalarin ve teknolojik gelismelerin etkisiyle tasima maliyetleri azalmistir. Bu gelismeler
baska iilkelerde yatirim yapmay1 daha ucuz hale getirmistir.

TURKIYE’DE 1980 SONRASI SERMAYE HAREKETLERI

1980 yilinda liberalizasyon siirecine giren Tiirkiye’de bu siireg, 1989 yilinda kambiyo
kontrollerinin kaldirilmasiyla ve sermaye hareketleri serbestlesmesiyle biiyiik olgiide tamamlanmigtir
(insel ve Sungur, 2003). Uygulanan politikalar her ne kadar yabanci sermayeyi tesvik edici olsa da YDY
seviyesi 12 Eyliil darbesinin yarattigi giivensizlik ortaminin devam etmesi nedeniyle istenen oOlgiide
yiikselmemistir. Buna karsilik 1983 yilinda yeni hitkumetin demokratik se¢im sonucunda iktidara gelmesi
ile YDY artis1 hiz kazanmigtir (Giiven, 2008: 75-97).

Tabloya gore 1980 yilindan itibaren yabanci sermayeli isletme sayisinda istikrarli bir artig
olmustur. Yabanci dogrudan yatirim girislerine baktigimizda 1980 yilindan itibaren artis goriilmiis fakat
donem donem diisiisler de yasanmugtir. YDY girislerindeki en keskin diisiis 2001 krizinin etkisiyle 2002
yilinda goriilmiistiir. 2001 yilinda 3.28 milyar dolarlik sermaye girisi gerceklesse de bu rakam 2002
yilinda 590 milyon dolara gerilemistir.

Model ve Veri Seti

Bu caligmada, kullanilan model Paseran (2001) sinir testi (ARDL) modelidir. ARDL modeli ayni
diizeyde entegre olmayan serilerde kullanilan bir modeldir. Serilerden biri sifirinci derecede digeri ise
birinci dereceden biitiinlesik oldugu durumlarda Johansen(1988) ve Jusellius(1990) modelleri
kullanilamamaktadir. Bu durumda Pesaran (2001) testi kullanilmaktadir. Calismada kullanilan model
asagidaki gibidir.

FDI; = Po+ SiKuresel; + u; (1)
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FDI; . Yabanci dogrudan yatirimlar serisidir. Tiirkiye’de net yabanci dogrudan yatirim giriglerinin bir
onceki yila gore degisimini ifade etmektedir. S6z konusu veriler UNCTAD (Birlesmis Milletler Ticaret
ve Kalkinma Konferansi)’tan alinmis ve logaritmik formda yazilmstir.

Kuresel,. Kiiresellesme endeksi serisidir. KOF (isvigre Ekonomi Enstitiisii)’tan alinmis ve logaritmik
formda yazilmstir.

Tablo 1: 1980 Sonras1 Sermaye Hareketleri

. Izin Verilen Yabanci Yabanci Sermayeli vy .
Tarih Sermaye (milyon $) Isletme Sayls}ll Fiili YDY girisi
1980 97 78 35
1981 337,51 109 141
1982 167 147 103
1983 102,74 166 87
1984 271,36 235 162
1985 234,49 408 158
1986 364 619 170
1987 655,24 836 239
1988 820,52 1172 488
1989 1511,94 1525 855
1990 1861,16 1856 1005
1991 1967,26 2123 1041
1992 1819.96 2330 1242
1993 2063,39 2554 1016
1994 1477,61 2830 830
1995 2938,32 3161 1127
1996 3835,97 3582 964
1997 1678,21 4068 1032
1998 1646,44 4533 976
1999 1699,57 4950 817
2000 3477,42 5328 1719
2001 2725,28 5841 3288
2002 2242,92 6280 590

Kaynak: hazine.gov.tr

Birim Kok Testi

ARDL modelinde seriler arasindaki esbiitiinlesme iliskisinin test edilebilmesi i¢in 6ncelikle birim
kok testleri yapilmalidir. Bu ¢alismada serilerin biitiinlesme dereceleri Dickey ve Fuller (1979) ve Philips
ve Perron (1988) ADF (Augmented Dickey-Fuller) ile PP (Philips-Perron) birim kok testleri araciligiyla
analiz edilmistir. Gecikme uzunluklar1 Schwarz Bilgi Kriteri’ ne gore belirlenmistir.

AXt = X1 + X1y f1AXjsq + & (2)
AXt = ag + X1 + X1y b1 AXp_i41 + & 3)
AXt=ay+ay + @Xeq + X1 f1AX i1 + & (4)

Birim kok testlerinden elde edilen sonuglar Talo 2 da sunulmustur. Tablo 2’den de goriilebilecegi

gibi yabanci dogrudan yatirimlar diizeyde duragan iken Kiiresellesme verisi birinci dereceden duragandir.
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Bagka bir ifadeyle, FDI serisi I (0), Kuresel serisi I (1)’dir. Bu sonuglar gergevesinde Pesaran vd. (2001)
ARDL yaklagiminin uygulanmasi miimkiindiir.

Degiskenler

FDI

Kuresel
Anlamhlik Diizeyi

1%

5%
10%

Stnir Testi

Tablo 2: Birim Kok Testi Sonuglari

ADF Testi
Dlzey Hali  Birinci
Farki
-3.888333 -
-1.211912 -6181866
Kritik Degerler
-4.186481 -4.192337
-3.518090 -3.520787
-3.189732 -3.191277

PP Testi Sonuglar
Diizey Hali  Birinci
Fark1
-3.851391 - Diizeyde duragan
-1.366020 -6.180836 Birinci farki duragan
-4.186481 -4.192337
-3.518090 -3.520787
-3.189732 -3.191277

Serilerin biitiinlesme derecelerinin farkli olmasi es biitiinlesme iligkisinin analizinde ARDL

modelinin kullanilmasina engel degildir. ARDL sinir testinden elde edilen sonuglara gore kiiresellesme ile

yabanci dogrudan yatirimlar arasinda uzun doénemli bir es biitiinlesme iliskisi mevcuttur.

Tablo 3: Simir Testi Sonuclar:

k

F-istatistigi

%75 Alt Sinir

%35 Ust Simir

1

6,576

4,94

5,73

Kritik degerler Pesaran vd.(2001: 300)’deki Tablo CI(V)’ten alinmistir.

ARDL Modeli

Degiskenler arasindaki uzun donemli iligkinin belirlenmesi i¢in ARDL modeli asagidaki gibi

kurulmustur. Gecikme sayisi Akaike Bilgi Kriteri’ ne gore belirlenmistir. Akaike Bilgi Kriteri
cercevesinde tahmin edilen model ARDL (1,0) modelidir.

FDI, = ag + ay + Yo api FDI_; + Y7 as; Kuresel,_; + ¢;

Tablo 4: ARDL (1,0) Tahmin Sonugclari

()

Degiskenler Katsayi T-istatistigi
FDI(—1) 0,568 4,843
Kuresel 3,312 3,612

C -10,199 -3,461

Tablo 5: Uzun Dénem Katsayr Tahminleri

Degiskenler Katsay1 T-istatistigi
Kuresel 7,661 9,097

C -23,589 -7,150
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ARDL modelinden elde edilen sonuglara gore kiiresellesme ile yabanci dogrudan yatirimlar
arasindaki uzun donemli iliskinin yonii pozitiftir ve istatistiksel olarak anlamlidir. Bagka bir ifadeyle
kiiresellesme ve yabanci dogrudan yatirimlar arasinda uzun dénemli bir denge iliskisi bulunmaktadir.
Uzun dénemli denge iliskisi saptandiktan sonra kisa donemli iligkileri arastirmak amaciyla Hata diizeltme
modeli kurulmustur.

Hata Duzeltme Modeli

ARDL (1,0) modeli i¢in kurulan Hata diizeltme modeline ait sonuglar Tablo 6 de sunulmustur. Hata
diizeltme modeli kisa donemde kiiresellesmeden yabanci dogrudan yatirimlara dogru bir nedensellik
iligkisinin oldugunu gostermektedir.

Tablo 6: Hata Duzeltme Modeli

Degiskenler Katsay1 t-istatistigi
D(FDI(-1)) 0.327642 1.292025
D(Kuresel) 1.142869 2.986954
ECT (-1) -0.905462 -3.001869

Hata duzeltme modelinden elde edilen temel bulgu hata diizeltme teriminin katsayisinin negatif
ve istatistiksel agidan anlamli olusudur. Hata diizeltme modelinin katsayis1 -0.905462 kisa donemde
ortaya ¢ikan dalgalanmalarin %90 nin diizeldigini gostermektedir.

SONUC

Bu ¢alismada kiiresellesme ile yabanct dogrudan yatirimlar arasindaki iligki 1970-2013 ddnemi
yillik verileri ile Tiirkiye ekonomisi i¢in analiz edilmistir. Yabanci dogrudan yatirnm serisi ile
kiiresellesme serisi farkli diizeylerde duragan olduklarindan egbiitiinlesme iligkisi Pesaran vd. (2001) sinir
testi ile incelenmistir. Calismada kiiresellesme ile yabanci dogrudan yatirimlar arasinda uzun dénemli bir
es biitlinlesme iliskisinin varlig1 saptanmistir. Kisa donemde ise iligkinin yonii kiiresellesmeden yabanci
dogrudan yatirimlara dogrudur. Bu durum diinya ekonomileri ile biitiinlesebilen iilkelerin yabanci
dogrudan yatirim ¢ekme konusunda basarili olabilecegini gostermektedir. Siyasi, ekonomik ve sosyal
acidan kiiresellesme sermaye hareketliligini arttirarak yiiksek getiriler elde edebilecegi Ulkelere yonelme
imkan1 vermektedir. Bu nedenle incelenen dénem igerisinde, 1980 sonrasi disa agik kiiresellesme olgusu
ile uyumlu politikalarin Tiirkiyede yabanci dogrudan yatirimlart yeterli diizeyde olmasa bile arttirdigini
soylemek gerekir. Uygulanan liberal dis ticaret politikalar1 ozellikle 1980 sonrasinda sermaye
hareketliliginin oniinii biiyiik 6l¢lide agmigtir. Bu durum firmalar1 rekabet baskisi altina almistir. Firmalar
sermayelerini bagka iilkelere tasiyarak rekabet gili¢lerini arttirma yoluna gitmislerdir. Turkiye’de 1980
sonrast sermaye girislerinde artis goriilmiistiir fakat bu artis istikrarli degildir. Ekonomik ve siyasi
krizlerin yasandigr donemlerde sermaye girislerinde azalmalar olmustur. Yabanci dogrudan yatirim
cekmek icin liberal dis ticaret politikalarinin yeterli oldugunu sdylemek yanlistir. Uluslararasi sermayeyi
kendine ¢ekmek isteyen bir lilkede gerekli kurumsal diizenlemelerin yapilmis olmasi, finansal sistemin
giiclendirilmesi ve istikrarin saglanmas1 gereklidir. S6z konusu diizenlemeler, 6zellikle yabanci
sermayeye ihtiya¢ duyan az gelismis tlkeleri yatirim yapmak i¢in daha cazip bir yer haline getirecektir.
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OZET

Mali denetim, kamu kaynaklarmin etkin ve verimli kullanilmas1 agisindan kamu ydnetiminde &nemli bir yapiya
sahiptir. Ayrica kamuoyu tarafindan da ilgiyle takip edilen ertelenemeyecek iilke ihtiyaglari olarak giincelligini
korumaktadir. Calismada, Tiirkiye’de mevcut mali denetimin sistematik yapisi incelenmistir. Sistemdeki birikmis ve
agirlasmig sorunlar tespit edilmigtir. Mali denetim sistemindeki sorunlarin ve suiistimallerin onlenmesi ve kamu
kaynaklarmin daha verimli kullanilmasint saglayabilecek ¢o6ziim oOnerileri belirlenmis olup, bu tedbirlerin
uygulanabilir olduklar1 sonucuna ulasilmistir.

Anahtar Kelimeler: Mali Denetim, Kamu Y6netimi, Denetim Sorunlari, C6ziim Onerileri.

Problems Encountered During the Fiscal Control Process in Turkey
and Suggested Solutions

ABSTRACT

Financial supervision has an important structure in public administration in terms of efficient and efficient use of
public resources. It also keeps its update as the needs of the country that can not be postponed by the public. In the
study, the systematic structure of the existing financial audit in Turkey was examined. Accumulated and aggravated
problems in the system have been identified. Proposals for solutions to prevent problems and societies in the
financial control system and to enable more efficient use of public resources have been identified and these
measures have been achieved to be applicable.

Keywords: Financial Control, Public Administration, Control Problems, Solution Suggestions.

GIRIS

Mali denetim, devletin vergi alacaklarini giivence altina alabilmek ic¢in sahip oldugu denetim
birimleri aracilifiyla piyasada faaliyette bulunan isletmeler iizerinde gergeklestirdigi denetim siirecidir.
Yirirliikte bulunan vergi kanunlarmin uygulanmasina istinaden, miikelleflerin vergiyle ilgili
sorumluluklarint mevzuata uygun sekilde yerine getirip getirmediklerini tespit etmek amaciyla yapilan
uygulamalar mali denetim siireci olarak degerlendirilmektedir (Abdioglu, 2007). Mali denetimin
isleyisinde meydana gelebilecek sorunlarin 6nlenmesi, ulusal ve bireysel ¢ikarlarin korunmasi amaciyla
devlet, mali denetimle ilgili diizenlemelerde bulunmak, inceleme, gbtzlem ve denetim yapmak
ylikiimliligi altindadir. Diizenlemelerle hedeflenen sonuglarin elde edilebilmesi igin mali denetime
iliskin olarak gerceklestirilecek diizenlemelerin tilkenin idari ve ekonomik yapilanmasina uygun olmasi
zorunludur. Devletin uygulamakta oldugu maliye politikas1 araglarindan biri olan gelir politikasinin etkin
ve verimli bir hale doniistiiriilebilmesi i¢in maliye teskilat1 icinde idari ve mali bagimsizliga sahip giiglii
bir gelir idaresine ihtiya¢ vardir. Ayrica, vergi gelirlerinin tam olarak tahsil edilebilmesi icin vergi
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tahsilatinda karsilagilan sorunlarin giderilmesi ve gelir idaresinin ¢agdas anlamda yeniden
yapilandirilmasi gerekmektedir.

Kamu yonetiminde birikmis ve agirlagmis sorunlarin ve suiistimallerin 6nlenmesi, kamu
kaynaklarinin etkin, ekonomik ve verimli bir sekilde kullanilmasini saglayacak bir mali ydnetim ve
denetim sisteminin hayata gecirilmesi hususlari, kamuoyu tarafindan ilgiyle takip edilen ertelenemeyecek
iilke ihtiyaclar1 olarak giincelligini korumaktadir.

Tiirkiye'de Gelir idaresi ile vergi denetiminin mevcut sorunlari ve bu sorunlarin ¢dziimiine
yonelik yapilmasi gereken diizenlemeler konusunda Maliye Bakanligi denetim elemanlari,
akademisyenler, mesleki kuruluslar ve uluslararasi kuruluglar tarafindan son yillarda tamamen farkli
goriigler ileri siiriilmekte ve yogun tartismalar yapilmaktadir. Ancak, bu ¢aligmalarin hepsinde Tiirkiye'de
Gelir Idaresi ile vergi denetiminin ¢agdas anlamda yeniden yapilandirilmasi konusunda ortak bir fikir
birligi vardir. Giiniimiizde kamu gelirlerinin biiyiik bir kismin1 vergi gelirleri olusturmaktadir. Bu realite
dogrultusunda vergi gelirlerinin zamaninda ve tam olarak toplanabilmesi i¢in vergilendirmede etkinligin
ve verimliligin saglanmasi gerekir. Vergilendirmede etkinligin ve verimliligin saglanabilmesi igin gelir
idaresi ve vergi denetimine gereken onemin verilmesi gerekmektedir. Tiirkiye’de uygulanmakta olan
beyana dayali vergi sisteminin etkin ve verimli sekilde isleyebilmesi, gelir idaresinin ve vergi denetiminin
etkin olmasina baglidir. Tiirk vergi sisteminin daha etkin ve verimli bir sekilde isletilebilmesi i¢cin Gelir
Idaresi ve vergi denetiminin yeniden yapilandirilmaya ihtiyac1 vardar.

Kamuda etkin bir yonetimi gerceklestirmenin bireyler, toplumlar ve tiim insanlik igin sayisiz
yararlar saglayacagi hususunda kusku bulunmamaktadir. Kit kaynaklarin miimkiin olabildigince verimli
ve maksimum fayday1 saglayacak sekilde degerlendirilmesinde ve toplumsal refahin en {iist diizeye
cikarilmasinda denetim, en yiiksek katkiy1 saglayabilecek unsurlarin basinda gelmektedir. Bunun igin de,
kamu yonetiminde verimliligi ve etkinligi yilikseltmeye, yonetimi gelistirmeye odaklanan ¢agdas denetim
yaklagimlarinin 6n plana ¢ikarilmasi gerekmektedir (Caiden, 1988).

Bu c¢alismanin konusu, Tiirkiye'de Mali Denetim Siirecinde Karsilasilan Sorunlar ve C6ziim
Onerileri'dir. Calismanin birinci béliimiinde, Tiirkiye'de mevcut mali denetim sisteminin yapisi ve isleyisi
ayritili olarak ele alinmustir. Bu bdliimde; mali denetimin anlami, mali denetim yapmaya yetkili olan
organlar, mevcut sistemin isleyisi ve yapisi iizerinde durulmustur. Tiirkiye'de mali denetim siirecindeki
sorunlar caligmanin ikinci boliimiinde ayrintili olarak agiklanmistir. Caligmanin tgilincli bdliimiinde,
Tiirkiye'de karsilagilan mali denetim sorunlarina iliskin alinmasi gereken tedbirler, yapilmasi gereken
diizenlemeler ve ¢oziim Onerileri sunulmustur. Sonug¢ boliimiinde ise, Tirkiye’de mali denetimin
sorunlariin ¢dzlimiine yonelik onerilere yer verilmis ve ayrica ilgili 6nerilerin mevcut sistem {izerinde
uygulanabilirligi ortaya konulmus olup, mali denetiminin etkinliginin arttirllmasi i¢in nasil
yapilandirilmasi gerektigi iizerinde durulmustur.

MALI DENETIM SISTEMININ YAPISI VE iSLEYiSi
Mali Denetimin Anlami ve Amaci

Denetim, iktisadi faaliyet ve olaylarla ilgili iddialarin 6nceden saptanmis Slgutlere uygunluk
derecesini aragtirmak ve sonuglari ilgililere bildirmek amaciyla, tarafsizca kanit toplayan ve bu kanitlar
degerleyerek raporlayan sistematik bir siiregtir(Giiredin, 1999). Denetim, belli bir ekonomik birim veya
doneme ait rakamlarla ifade edilebilir bilgilerin 6nceden belirlenmis kistaslara uygunluk derecesini
belirlemek ve bu konuda rapor vermek amaciyla bagimsiz bir uzman tarafindan yapilan delil toplama ve
degerleme siirecidir(Giirbiliz, 1990). Mali denetim, devletin vergi alacaklarini giivence altina alabilmek
icin sahip oldugu denetim birimleri araciligiyla piyasada faaliyette bulunan igletmeler iizerinde
gergeklestirdigi denetim siirecidir. Vergi denetimi, miikellefin 6demek zorunda oldugu tam ve dogru
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vergiyi, mukellefin defter ve belgelerine dayanarak gerektiginde, miikellefin iliskide oldugu baska
isletmelerde incelemeler yaparak, arastirip saptamaktir (Karyagdi, 2000).

Vergi denetimi; 6denmesi gereken vergi borcunun zamaninda ve eksiksiz olarak odettirilmesini
saglamak amaciyla gelir idaresinin ve miikelleflerin vergi kanunlarindan dogan yiikiimliiliikklerini yerine
getirip getirmediklerinin arastirilmasidir. Cagdas vergi sistemleri beyan esasina dayanmaktadir. Beyan
esasina gore, miikellefler beyanname vermek suretiyle vergi matrahlarini beyan etmekte, gelir idaresi de
bu matrah iizerinden vergiyi tarh ve tahakkuk etmektedir. Ancak, baz1 miikellefler daha az vergi 6demek
amaciyla gelirlerinin bir kismini veya tamamini beyan etmeyebilirler. Vergilerin zamaninda ve tam olarak
tahsil edilebilmesi igin mikelleflerin beyanlarinin dogrulugunun arastirilmasi gerekir. Beyan edilen
matrahlarin gercege uygun olup olmadigi ancak vergi denetimiyle ortaya cikarilabilir. Bu nedenle,
miikelleflerin beyanlarinin dogrulugunun tespitinde vergi denetimi 6nemli rol oynar. Mali denetiminin
temel amaci, mikellef beyanlarinin dogrulugunu arastirmak, vergi kanunlarimin uygulanabilirligini
gozden gecirmek ve bu arada kanunlarin uygulamadan dogan aksakliklarimi tespit etmektir. Mali
denetiminin bir diger amaci ise, vergilerin zamaninda ve tam olarak tahsil edilmesini saglamaktir. 2016
itibariyle yaklasik 200 milyar lira kazang beyan edilmis ve bu kazanglar i¢in yaklagik 40 milyar lira vergi
hesaplanmustir.

Mali Denetim Sisteminin Isleyisi

Merkez teskilati; ana hizmet birimleri, danigma birimleri ve yardimci hizmet birimlerinden
olusmaktadir. 5345 sayili Gelir Idaresi Baskanligmin Teskilat ve Gérevleri Hakkinda Kanunun 8 inci
maddesi uyarinca, ana hizmet birimlerine verilen gorevler gerektiginde birden fazla daire baskanlig
tarafindan yiriitillebilmektedir. Kamu denetgileri kamusal orgiitlere baglh olarak calisan denetgilerdir.
Cesitli devlet kurumlari i¢inde kurulup orgiitlendirilmis olan bu denetim birimleri kamu ve ozel
isletmelerin yasalara, yonetmeliklere, devletin ekonomik politikasina ve kamu yararina baglilik derecesini
izler ve denetler (Guredin, 1988).

Gelir Idaresi Baskanhiginin Teskilat ve Gérevleri Hakkinda Kanunun 23 iincii maddesi uyarinca
Bagkanligin tagra teskilati, dogrudan merkeze bagh vergi dairesi bagkanliklar ile vergi dairesi bagkanlig
kurulmayan yerlerde faaliyet gosteren, mezkur Kanunun 24 ve 25 inci maddelerindeki gorev ve yetkileri
haiz vergi dairesi miidiirliiklerinden olusmaktadir. Vergi dairesi baskanliklari, yetki alanlari icinde
ekonomik faaliyetleri ve gelismeleri yakindan takip etmek, sektor ve miikellef gruplarinin ihtiyaglarina
uygun hizmetleri en iyi sekilde sunmak ve yetkinlikleri gelistirmek suretiyle vergi yiikiimliiliiklerinin
yerine getirilmesini saglamaktadir. Vergi denetimi Maliye Bakanligi biinyesinde Gelirler Kontrolorleri ve
Vergi Miifettisleri olmak {izere iki ayr1 denetim birimi tarafindan gerceklestirilmektedir.

Gelirler Kontroldrleri; Gelir idaresi Baskanligi biinyesinde bir daire bagkanligi altinda merkezi
denetim birimi olarak Ankara, Istanbul ve Izmir illerinde orgiitlenmistir. Vergi Incelemesi, teftis ve
sorusturma gorevleri bulunmaktadir. Merkezi denetim birimi olarak adlandirilmaktadir. Halen Gelirler
Kontrolorleri merkez ve tasrada yoneticilik, vergi incelemesi ile gerektiginde teftis ve sorusturma
yapmaktadir.

Vergi Miifettisleri ise; Vergi Denetleme Kurulu biinyesinde faaliyetlerini siirdiirmektedir. Vergi
Miifettislerinin vergi incelemesi asli gorevleri olup bulunla birlikte bulunduklar illerde yoneticilikte
yapmaktadirlar. Tasra denetim birimi olarak adlandirilmaktadir. Denetim giicliniin yaklasik % 80'ini bu
grup olusturmakta olup vergi incelemelerinin ise yaklasik %90’m1 gerceklestirmektedir. Vergi
denetiminde psikolojik etkinlikleri vardir buna karsin istatistiksel etkinlikleri buna karsin azdir.

Gorildugi tizere lilkemizde vergi denetimi Maliye Bakanligina bagli Gelirler Kontrolorleri ve
Vergi Miifettisleri olmak {izere iki ayr1 denetim birimi tarafindan gergeklestirilmektedir. Mevcut vergi
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denetim elemanlariin sayilar ise 8.605 kisi olup ayrintili kadro bilgileri tablo 2.1.’de goriilebilir(Vergi
Denetim Kurulu, 2015).

Tablo 2.1: Mali Denetim Kadro Yapisi

Unvani Dolu Bos [Toplam
Vergi Miifettigleri 8.565 5.895 14.460
Gelirler Kontrolorleri 40 53 93

TOPLAM 8.605 5.948 14.553

Denetim, idareden bagimsiz bir fonksiyon olarak orgilitlenememistir. Yonetimlerin hesap verme
anlayist olusmadigindan mali denetim yeterli 6nemi kazanamamustir. Ote yandan, farkli unvan ve
statiilerde ¢ok sayida denetim birimi olusturulmasi, koordinasyonsuz, isbirliginden uzak, gérev ¢akismali
ve catismali bir yap1 ortaya ¢ikarmistir. Vergi idaresi, miikelleflerin vergi kanunlarina uyup uymadiklarini
denetleme islevini vergi denetimi araglarini (yoklama, inceleme, arama ve bilgi toplama) kullanarak
yerine getirecektir (Giines, 1998). Mali denetim mevcut yapida dort farkli sekilde gerceklestirilmektedir.

Yoklama

Miikellefiyetlerle ilgili maddi olaylar1, kayitlar1 ve mevzuati arastirma ve tespit etme amaciyla
yapilan faaliyettir. Yoklama memurlart; giinliik hasilati tespit etmek, 6deme kaydedici cihaz kullanilip
kullanilmadigin1 tespit etmek, defterlerin usuliine uygun tutulup tutulmadigini tespit etmek, nakil
vasitalarini kontrol etmek ve ticari belgelerin usuliine uygun diizenlenip diizenlenmedigini tespit etmekle
birlikte gerekli tedbirleri almak yetkilerine sahiptirler. Vergi dairesi miidiirleri, yoklama memurlari,
yetkili makamlar tarafindan yoklama isi ile gorevlendirilenler ve vergi incelemesine yetkili olanlar
yoklama iglemini yapmaya yetkili olan denetim elemanlaridir. Yoklama yapanlar kimlik ibraz etmek
zorundadir. Yoklama zamanui ilgiliye haber verilmez Y oklamaya konu olan islemler ve sonuglar iki niisha
halinde diizenlenen yoklama fislerine islenir, bir niishasi yoklama yapilan sahis veya kurum yetkilisine
birakilir.

Vergi incelemesi

Vergi incelemesi vergi denetim yontemleri igerisinde en kapsamli olan1 ve 